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PREFACE 


The Second World War and its aftermath have precipitated 
revolutionary changes in the political, economic and scientific back¬ 
ground of contemporary international law. The present volume 
attempts to explore the impact of these changes on the law. It does 
so on the basis of the general conception that contemporary inter¬ 
national law can no longer be reasonably presented within the 
framework of the classical exposition of international law as the law 
governing the relations between States but must be regarded as the 
common law of mankind in an early stage of its development. It 
tests this thesis by discussing successively the scope of international 
law, the universality of international law, the impact of international 
organisations on international law, world organisation and European 
integration, international law and colonial policy, employment policy 
in international law, atoms for peace in international law, an inter- 
ational regime for Antarctica and international law and activities in 
space; it concludes with a plea for the highest standards of craftsman¬ 
ship in the development of international law. 

These subjects have been selected as illustrations of changes in 
the political, economic and scientific fields which are of major 
significance for the contemporary development of the law. 

There have been more dramatic changes in the world political 
scene since the Second World War than at any time since the 
maritime discoveries of the Renaissance period; these changes, 
involving the grant of political independence to some 750 millions of 
people of widely differing races and cultures in some twenty different 
countries and their participation in the world community as free and 
equal nations, have included a marked shift of influence away from 
the traditional homelands of international law, the substitution for 
traditional forms of colonial policy of new types of relationship 
between industrially advanced and economically less-developed 
countries and a strong tendency towards European integration; these 
changes have subjected the law as we have inherited it to a severe 
crisis of growth but have given us, if we can surmount the admittedly 
immense difficulties which confront us, the elements of a universal 

xi 
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kg!)) order more comprehensive in character than any previous 
generation could have even imagined. The 1958 United Nations 
Conference on the Law of the Sea, which has to ils credit the most 
substantial achievement in the codification ot international law since 
the 1907 Hague Peace Conference, has demonstrated in a striking 
manner both the urgent and far-reaching nature of the problem and 
the constructive opportunities which a resolute approach towards it 
can exploit. 

Simultaneously, there have been more striking developments in 
international organisation than at any previous time in history; these 
developments are exemplified by the virtual universality of the United 
Nations and the creation of fourteen specialised agencies and analogous 
bodies and of a multiplicity of regional and autonomous organisations; 
the impact of these developments on international law has been 
profound. 

Human rights have won an unprecedented measure of international 
recognition. 

Economic policy has become the major preoccupation of states¬ 
manship, and the law is increasingly concerned, in respect of such 
matters as trade, currency and employment, with economic relations 
and consequences previously regarded as outside its scope. 

Scientific and technological progress, of which the peaceful uses of 
atomic energy, the opening up of the unexplored frontiers of the 
earth in the Antarctic, and the exploration of space are convenient 
symbols, has also created a wide range of new and urgent problems 
for which the law must find answers. 

These developments call for a radical reappraisal of the scope of 
international law and for the attainment of standards of craftsmanship 
in international law worthy of tiie opportunities presented by a 
decisive stage in the development of the law as an element in the 
creation of an effective world order. 

Anyone who attempts to encompass so wide a field must take the 
risk that his knowledge of certain parts of that field falls far short of 
reasonable standards of adequacy. But in the belief that breadth of 
outlook and boldness in approach are essential to the progress of 
contemporary international law in the present critical position of 
world affairs I have preferred to take that risk and to rely upon the 
indulgence of the reader. That indulgence I now seek. The task 
of creating an adequate world order is one for many generations. To 
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the fulfilment of that task each of us must be content to contribute 
with due humility the fruits of his own experience and reflection. 

My personal obligations to friends and colleagues with whom I 
have discussed the subject-matter of these pages are innumerable, but 
there are some of them which call for special acknowledgment. 
Outstanding among my intellectual obligations are my debts to Lord 
McNair and Sir Hersch Lauterpacht, which have been accumulating 
for thirty years and continue to grow with every passing year; without 
their constant encouragement I could not have hoped to maintain an 
active interest in the broader issues of international law despite con¬ 
stant preoccupation with the day-to-day problems of contemporary 
international organisation. Neither they nor any of the gentlemen 
whose advice and criticism I have had the privilege of drawing upon 
in connection with particular papers in the volume have any 
responsibility for what I have now written. 

Among the latter I must particularly mention those who have 
allowed me to draw freely on their knowledge of the various legal 
systems discussed in the lectures on the universality of international 
law; my own knowledge of these various legal systems is so super¬ 
ficial that I would have shrunk from publishing anything on the 
subject but for the advice and encouragement which 1 have received 
as regards Islamic law from Sir Muhammad Zafrulla Khan, Judge of 
the International Court of Justice, formerly Foreign Minister of 
Pakistan and sometime Law Member of the Viceroy’s Executive 
Council and Judge of the Federal Court of India, and Mr. Choudri 
Cardahi, Premier president honoraire de la Cour de Cassation of 
Lebanon, formerly Minister of Justice and a leading authority on 
modem tendencies in Islamic law; as regards Llindu law, from 
Mahdaviah Ananthanarayanan, Director of the School of Legal Studies 
of the University of Madras who first stimulated, when we were 
undergraduates together, what has become a lasting interest in Asian 
affairs; as regards Jewish law, from Mr. Haim Cohn, Attorney-General 
of Israel, Mr. Shabtai Rosenne, Legal Adviser of the Ministry of 
Foreign Affairs of Israel, and Professor Norman Bentwich, formerly 
Attorney-General of Palestine; as regards Japanese law, from 
Professor Kisaburo Yokota of the Imperial University of Tokyo; as 
regards African law from Mr. T. Olawale Elias of the Nigerian Bar; 
and as regards Soviet law, from Professor S. R. Behrman of the 
Harvard Law School and Professor J. N. Hazard of Columbia 
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University, New York. Three of my colleagues in the Institute of 
International Law, Mr. Hildebrando Accioly, Legal Adviser of the 
Brazilian Ministry of Foreign Affairs, Mr. Ricardo J. Alfaro, formerly 
President of the Republic of Panama and a former President of the 
International Law Commission of the United Nations, and Mr. Alberto 
Ulloa, former Minister of Foreign Affairs of Peru, have given me the 
benefit of their criticism and advice concerning the Latin American 
approach to the problem of the universality of international law. 

I am also indebted to a number of leading scientists who, without 
accepting any responsibility for my statements of what appear to be 
the relevant scientific facts or endorsing my legal conclusions and 
speculations, have protected me against some of the grosser forms of 
error by giving me the benefit of their counsel and criticism concerning 
the scientific background of the questions dealt with in some of the 
later papers in the volume. Among these T must particularly mention 
Sir James Chadwick, F.R.S., Master of Gonville and Caius College, 
Cambridge, who has read the relevant parts of the paper on “ Atoms 
for Peace in International Law.” In connection with the paper on 
Antarctica 1 am grateful to Dr. G. C. L. Bertram, Director of the 
Scott Polar Research Institute, Cambridge, and Professor Frank 
Debenham, Fellow of Gonville and Caius College, Cambridge, 
Emeritus Professor of Geography, Cambridge University, and 
geologist of the British Antarctic Expedition, 1910 (Captain Scott’s 
expedition), for a number of helpful suggestions; in connection with 
the paper on activities in space I am indebted to Professor F. J. M. 
Stratton, Fellow of Gonville and Caius College, Cambridge, formerly 
Professor of Astrophysics, Cambridge University, Secretary of the 
International Astronomical Union and President of the Royal Astro¬ 
nomical Society, for advice on the astronomical setting of the problem, 
and to Professor John C. Cooper, of Princeton and McGill Universities, 
Legal Adviser to the International Air Transport Association, for 
encouragement and criticism. 

I am indebted to a number of institutions and journals for the 
opportunities which they have granted me to develop the views 
expressed in these pages and for having granted permission for the 
reappearance in this volume of material based on lectures and papers 
originally prepared for them. The lectures on “ The Universality of 
International Law,” which have not been previously published, were 
delivered at the Geneva Graduate Institute of International Studies in 
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January 1957: I am grateful to Professor Jacques Frcymond, the 
Director of the Institute, and his colleagues Professors Bourquin, 
Guggenheim and Wehberg for their invitation to deliver these lectures 
and the reception which they accorded to them. The paper on “ The 
Scope of International Law ” appeared in the British Year Book of 
International Law for 1954 and reappears by kind permission of the 
Royal Institute of international Affairs and the Oxford University 
Press; that on “The Impact of International Organisations upon 
International Law” was read before the Grotius Society in 1951 and 
has been substantially revised in the light of subsequent develop¬ 
ments and in particular of the events of the autumn and winter of 
1956-1957: the paper on “ Employment Policy in International Law ” 
appeared in Acta Scandinavica luris Gentium for 1956. That on 
“ Atoms for Peace in International Law ” has not been previously 
published. The paper on “ An International Regime for Antarctica ” 
was originally published in International A flairs for October 1956, and 
that on “ International Law and Activities in Space ” in the Inter¬ 
national and Comparative law Quarterly for January 1956. In 
respect of both these matters there have been epoch-making develop¬ 
ments since these papers were originally published. The United 
States International Geophysical Year Expedition has raised the 
United Nations flag at the South Pole, the Prime Minister of the 
United Kingdom has expressed interest in an international solution for 
the Antarctic problem, and the President of the United States has 
taken the initiative in the convocation of a Conference of twelve 
interested governments to consider the matter. The IJ.S.S.R. and the 
U.S.A. have both successfully launched earth satellites; the President 
of the United States has approved a detailed plan for sending 
unmanned space vehicles to the moon; and the President of the 
General Assembly of the United Nations, the Secretary of State of the 
United States, the President of the Council of Ministers of the 
U.S.S.R., and the Prime Minister of Canada have all advocated the 
control of activities in space by a United Nations agency. These 
developments do not call for any modification of, but have on the 
contrary reinforced the case for, the views expressed in these two 
papers. I have, however, expanded them, and, in particular, 
the paper concerning activities in space, in the light of recent 
developments. The paper on “ World Organisation and European 
Integration ” incorporates, by permission of the Council of Europe 
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and their publisher, Messrs. Nijhoff, a paper published under the same 
title in the European Yearhook for 1955, together with certain parts 
of a lecture on International and European Labour Standards 
delivered at the Institut du Droit de Travail of the University Libre 
de Bruxelles in February 1958 on the invitation of M. L<3on-Eli 
Troclet, Minister of Labour and Social Welfare of Belgium, and 
certain new material. The lecture on 44 International Law and 
Colonial Policy ” was delivered before the University of Coimbra in 
December 1953 on the invitation of the Rector, Professor Maximino 
Correa, conveyed through Professor Joao de Matos Antunes Varela, 
now Minister of Justice of Portugal, and was published in French in 
the Boletim da Faculdade de Direito of the University of Coimbra 
in 1954; it has also been substantially revised in the light of recent 
developments. The final paper on 44 Craftsmanship in International 
Law r ” was written for the 50th Anniversary Number of the American 
Journal of International Law which appeared in January 1956, and 
is republished by permission of the American Society for International 
Law'. 

I am once again indebted to Mr. R. Hilary Stevens and his staff 
and to the printers. The Eastern Press, Ltd., for the courtesy, constant 
helpfulness and good judgment which make cooperation with them 
a real pleasure. 

C. Wilfred Ji nks. 


May 24, 195X. 
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INTRODUCTION 


Thf, lectures and papers collected in this volume in a revised and 
expanded form, though prepared for separate occasions and purposes, 
have a common theme—the strains and stresses to which international 
law is exposed, and the opportunities for expanded usefulness which 
lie before it in the opening decade of the second half of the twentieth 
century. They all enlarge from different angles upon a central general 
concept—the concept that we have outlived the phase in the develop¬ 
ment of international law when the law could properly be envisaged 
as the rules governing the mutual relations of sovereign States in 
peace and in war and must now, if we are to consolidate the striking 
achievements of the last generation and lay a firm foundation for 
future development, be guided by the general principle that con¬ 
temporary international law can be intelligently expounded and 
rationally developed only if it is regarded as the common law of 
mankind in an early phase of its development. They all seek to look 
beyond the immediate difficulties of the winter of 1956-1957 and to 
gauge the problems and prospects of international law in a longer 
perspective stretching from a generation ago to a generation ahead. 

They represent an attempt to apply this concept to three of the 
basic problems of contemporary international law as a legal system, 
to two illustrations of the borderlands of international law and inter¬ 
national politics, and to four significant examples of the impact on 
contemporary international law of Keynesian economics and recent 
developments in the natural sciences. 

The three basic problems of contemporary international law 
examined from this angle in the first three sections of this volume are 
the scope of international law, the universality of international law, 
and the impact of international organisations on international law. 

The problem of the scope of international law is one of methodology 
and exposition rather than of the substantive content of the law. 
The substance of the law has kept pace with the changing needs of a 
more closely knit world community to a remarkable extent, but there 
is a time lag in the adaptation of our concepts of the structure and 
arrangement of the law which seriously impedes both rational exposi¬ 
tion of the law as it has now evolved and its further development 
along boldly constructive lines. International law can no longer be 
reasonably or adequately defined or described in the traditional 
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manner as the law governing the mutual relations, and in particular 
delimiting the jurisdiction, of States. The law governing the relations 
between States is one, but only one, major division of the contemporary 
law. The other major divisions of the contemporary law include: 
the law governing the structure and law-making processes of the 
international community; human rights protected by international 
guarantees, including civil liberties, and political, economic and 
social rights; property rights of a distinctively international character; 
the law of economic and technological interdependence, which 
consists of common rules established by international agreement 
which apply to public services, corporations and individuals rather 
than to States, and which comprises a large part of the content of 
modern law-making treaties; and international rules governing the 
conflict of laws. By such a presentation we can secure a clearer 
and wider understanding of the scope and content of the contemporary 
law and in this manner facilitate its further development. 

Among the profound transformations which international law 
has experienced in the course of the last century none has been more 
significant or far-reaching than its transformation from the law of a 
family of nations based on Western Christendom into the law of a 
universal world community—a transformation which has occurred 
so rapidly that we frequently fail to measure its full impact. The 
United Nations now has a membership of eighty-one States, and a 
significant proportion of its membership and voting power consists 
of newly independent States in Asia and Africa. For the first time in 
history we have the formal framework of a universal world order 
and the formal elements of a universal legal order. In these circum¬ 
stances a major readjustment of perspective to a new world outlook 
has become necessary to give us a legal system with sufficiently broad 
and deep foundations to command the allegiance of a world com¬ 
munity with a fundamentally changed composition and distribution 
of influence. Modern international law has never been, like the 
jus gentium of ancient Rome, an outgrowth of a single legal system, 
but it must draw in the future on a much wider range of legal systems 
than in the past if it is to continue to command acceptance as the 
universal law of a world community. The Statute of the International 
Court mentions as one of the sources of international law “ the 
general principles of law recognised by civilised nations.” In 
deducing the law from the general principles recognised by civilised 
nations we can no longer coniine our purview to the civil law and 
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common law systems. Can we deduce a sufficient consensus of 
general principle from legal systems as varied as the civil law with 
its multifarious European, Latin American and other variants, the 
common law with its variants, Islamic law with its variants, Hindu 
law, Jewish law, Chinese law, Japanese law, African law in its varied 
forms and Soviet law to give us the basic foundations of a universal 
system of international law? Herein lies the heart of our contemporary 
problem. In an attempt to explore and clarify the matter it is 
proposed to consider topics selected from several major areas of the 
law, from the fundamentals of the law of peace, from the crucial 
issues in the contemporary law of international economic relations, 
and from the relationship of the Jaw to human freedom and the 
equality of man. These topics are: the principle that the sovereignty 
of the State consists of its competence as defined and limited by 
international law and is not a discretionary power which overrides 
the law; the principle of third party judgment, which may be regarded 
as including that of audi alteram partem and raises the question of 
the independence of the judiciary; the principle that the right of self- 
defence is limited by the imminence of the prospective danger and by 
the reasonableness of the measures of defence adopted in proportion 
to the prospective danger; the principle of pacta sunt servanda ; the 
principle of respect for acquired rights; the principle of consultation 
prior to action affecting the interests of others; the principle of liability 
for unlawful harm to one’s neighbours, including liability for harm 
resulting from fault or negligence and absolute liability for harm 
resulting from dangerous undertakings; the principle of respect for 
human rights, including equality before the law; and the principle 
that international law is not a set of rigid rules inherited from the 
past and allowing no scope for development but a body of living 
principles in the light of which new problems can be resolved as 
international relations develop. From this inquiry we shall reach 
the conclusion that we have, in the major legal systems of the world, 
the elements of a universal legal order, but that a sustained effort of 
intellectual reorientation in all parts of the world will be necessary to 
create and consolidate such an order, and that political advance, 
economic development and the progress of international law on a 
universal basis are interdependent upon each other. 

Among the influences which have had a decisive and constructive 
impact on the contemporary development of international law a 
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leading place must be assigned to the growth of international organisa¬ 
tions. The international law of 1914 had five characteristic major 
weaknesses, namely: the legality of violence; the absence of a 
permanent international judicature capable of developing the law 
systematically by authoritative exposition in the manner consecrated 
by common law tradition; the difficulty of making new international 
law by legislative action; the slow growth of custom in a community 
of States whose limited membership and lack of organisation made 
opportunities for the development of generally accepted custom 
relatively rare; and the lack of any secular arm for the enforcement 
of the law. In varying degrees, but in each case to a significant 
extent, progress in international organisation has now made an 
important contribution towards the elimination of these weaknesses. 
Together with the development by international organisations of 
operational activities in the economic and social field, a development 
comparable in importance with the development of the administrative 
process in the national regulation of economic and social questions, 
and with the greater facilities for the protection of human rights 
which the development of international organisations has made 
possible, these developments all express a mood of creative progress 
which, however great our immediate difficulties may be, justifies a 
firm faith in the future. 

There follow two papers which discuss from the standpoint of the 
international lawyer two of the most crucial problems of contemporary 
world politics, the problem of European integration and the problem 
of colonial policy. The paper on European integration argues that 
world organisation and European integration are not alternative and 
rival approaches to the problem of the future of Europe but essentially 
complementary tendencies, each of which can greatly strengthen the 
other. The paper on colonial policy argues that international law 
has played for generations a significant part in the liberalisation of 
colonial policy, and that its role in this respect, due primarily to the 
initiative of the colonial powers, is not yet exhausted but still has a 
further contribution to make to the promotion of self-government and 
the full enjoyment of human rights by all peoples. 

The sixth paper discusses the potential impact of Keynesian 
economics on international law; it points out that the general 
acceptance by governments of a recognised responsibility for promot¬ 
ing and maintaining full employment represents the most far-reaching 
change in economic policy and thinking which has occurred since the 
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eighteenth century, that during the last decade the general acceptance 
of this responsibility has been increasingly reflected in solemn inter¬ 
national obligations, and that these obligations may have far-reaching 
repercussions on the law of international economic relations; they 
involve increasing recognition of an obligation of consultation in 
regard to matters of economic policy of international concern which 
includes a legal responsibility to weigh the interests and representa¬ 
tions of other States before taking action; they may in significant 
respects limit the validity or modify the effect of other financial and 
economic obligations between States; nor is it impossible that 
economic harm to one’s neighbour resulting from failure to fulfil an 
international obligation to promote and maintain full employment 
may be regarded as an international tort. The law on these matters 
cannot be regarded as settled, but is clearly in movement. 

The three following papers attempt to assess the present and 
potential impact upon the law of three of the most striking achieve¬ 
ments and targets of mid-century applications of recent developments 
in the natural sciences, namely the utilisation of atomic energy for 
peaceful purposes, the opening up of the Antarctic in connection with the 
International Geophysical Year, and the space satellite programmes 
which have been initiated by the United States and the USSR. 
The paper on atomic energy outlines the framework of legal regulation 
which has now been evolved in the Statute of the International 
Atomic Energy Agency, the Euratom Treaty, and similar instru¬ 
ments, and discusses some of the substantive problems which remain 
to be resolved, including protection against dangerous radiations, the 
international transport of radioisotopes and regulation of their 
industrial use, the disposal of radioactive waste, liability for injury 
due to atomic explosions, and the control of uranium and thorium 
supplies in any unoccupied territories where such supplies may be 
discovered. The paper on Antarctica contends that the world is con¬ 
fronted in contemporary Antarctica with an altogether new problem 
in the art of government, namely that of organising a limited number 
of world services in an Antarctic waste, which seems likely to remain 
unsuitable for normal habitation, on a basis which protects the peace 
and stability of the world at large against threats thereto arising in 
Antarctica. It seems wrong to assume that international law can 
offer no solution to this new problem except in terms of concepts of 
territorial sovereignty and trusteeship over territories which appear 
to have little, if any, relevance thereto, and preferable to explore the 
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possibility of developing an international regime for Antarctica on a 
functional basis adapted to the realities of the situation. The paper 
on Activities in Space argues that space beyond the atmosphere of 
the earth is, by reason of the basic astronomical facts, a res extra 
commercium incapable by its nature of appropriation on behalf of 
any particular sovereignty, and that jurisdiction over activities in 
space beyond the atmosphere should be recognised to be vested in 
the United Nations. 

The final paper is an attempt to analyse and describe the quality 
of the legal craftsmanship which will be required for the solution of 
problems such as those discussed in the preceding papers. It proceeds 
upon the assumption that “ during critical phases in the development 
of a legal system the quality of the craftsmanship which practitioners 
of the law bring to its service can have a decisive influence on the 
whole process of development and on the whole texture of the legal 
system resulting from that process of development.” It is intended 
as a plea for the development of standards of craftsmanship which 
can grasp fully the opportunities which lie before us during the 
present phase in the development of international law. 
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THE SCOPE OF INTERNATIONAL LAW 

The time has come for an attempt to reassess the scope and province 
of contemporary international law. The developments in the sub¬ 
stance of the law of nations which have occurred in the first half of 
the twentieth century have so transformed the character and content 
of the international legal system that it can no longer be satisfactorily 
presented within the framework of the classical exposition of inter¬ 
national law. This thesis is not a plea for change or development in 
the substance of the law. The substance of the law has kept pace 
with the changing needs of the times to a remarkable extent. This is 
perhaps not a matter for surprise for, as has been well said, “ legal 
problems after all are solved not so much by the preoccupations of 
scientific jurists, or even of any one generation of practitioners, but 
by the steady pressure of human developments.” 1 It is a plea for 
re-examination of existing concepts of the structure and arrangement 
of international law with a view to ascertaining how far the substance 
of the contemporary law can be satisfactorily presented on the basis 
of these concepts. International lawyers have been widely and proudly 
conscious of the progress made in developing the substance of the law 
since the First World War: in the leading periodicals, and especially 
in the British Year Book of International Law , the American Journal of 
International Law and the recently established Annuaire Francois du 
Droit International , and in such publications as the Annuaire de 
Vlnstitut de Droit International and the Recueil des Corns of the Hague 
Academy of International Law, the newer developments in the law 
have claimed a preponderant share of professional attention; and in 
the successive editions of Oppenheim a consistent attempt has been 
made to do justice to these developments. 2 It is believed, however, 
that the problem is more fundamental in character; that it does not 
suffice to attempt to relate these developments to a pre-existing 
structure and arrangement of the law originally evolved on the 
assumption that international law is a law between “ Stales solely 
and exclusively ” and to give an account of them within, or by some¬ 
what haphazard and illogical modifications of or accretions to, a 

1 Fischer Williams, Chapters on Current International Law and the League of Nations 
(1929), p. 477. Cf. Harlan F. Stone, Law and its Administration, 1924, p. 39. 

2 Sec, particularly, 8th cd. by Lautcrpacht (1955), Vol. 1. 
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pre-established framework; but that it is necessary to re consider 
thoroughly in the light of these developments the adequacy of the 
existing structure and arrangement of the law and so to present the 
contemporary law as a whole that the newer developments fall into 
an appropriate perspective. While we continue to start from the 
proposition that international law consists of “ the principles and rules 
of conduct declaratory thereof which States feel themselves bound 
to observe, and, therefore, do commonly observe in their relations 
with each other,” 3 the new synthesis which is necessary to permit 
of an intelligent and intelligible presentation of the contemporary 
law will remain unattainable. 

It therefore seems desirable to attempt to explore, empirically and 
experimentally, an approach towards such a new synthesis based on 
the conception that contemporary international law has outgrown 
the limitations of a system consisting essentially, or perhaps even 
primarily, of rules governing the mutual relations of States and must 
now be regarded as the common law of mankind in an early phase of 
its development. By the common law of mankind is meant the law of 
an organised world community, constituted on the basis of States 
but discharging its community functions increasingly through a 
complex of international and regional institutions, guaranteeing rights 
to, and placing obligations upon, the individual citizen, and con¬ 
fronted with a wide range of economic, social, and technological 
problems calling for uniform regulation on an international basis 
which represents a growing proportion of the subject-matter of the 
law. The imperfect development and precarious nature of the organised 
world community is reflected in the early stage of development of the 
law but does not invalidate the basic conception. On such a con¬ 
ception, the law governing the relations between States is one, but 
only one, of the main divisions of the subject. The extent to which 
such a conception involves a new presentation of the law will be 
apparent from a brief retrospective survey. 

A generation ago international law was widely and not unreasonably 
regarded as consisting of the rules governing the mutual relations of 
States in peace and in war. Oppenheim, for instance, opens his treatise 
with the proposition that “ Law of Nations or International Law is 
the name for the body of customary and conventional rules which 
are considered legally binding by civilised States in their intercourse 

8 Hyde, International Law Chiefly as Applied and Interpreted by the United States (2nd 
revised cd., 1945) Vol. 1, p. 1. 
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with each other,” 4 and subsequently elaborates this proposition into 
the well-known dicta that “ the Law of Nations is a law for the inter¬ 
course of States with one other, not a law for individuals ” 6 and that 
44 States solely and exclusively are the subjects of International Law.” 6 
Hall’s opening sentence is very similar. 44 International law,” he 
writes, “consists in certain rules of conduct which modern civilised 
States regard as binding on them in their relations with one another 
with a force comparable in nature and degree to that binding the 
conscientious person to obey the laws of his country, and which they 
also regard as being enforceable by appropriate means in case of 
infringement.” 7 In discussing persons in international law he pro¬ 
ceeds: “Primarily international law governs the relations of such of 
the communities called independent States as voluntarily subject 
themselves to it. To a limited extent, as will be seen presently, it may 
also govern the relations of certain communities of analogous 
character.” 8 Discussing when a community becomes a person in 
law, he adds that, subject to a limited exception in respect of belligerent 
communities, “ States being the persons governed by international 
law, communities are subject to law . . . from the moment, and from 
the moment only, at which they acquire the marks of a State.” 0 
International law, so conceived, fell naturally into three main divisions, 
peace, war and neutrality. The law of war, while placing restraints 
upon arbitrary belligerent action the importance of which as a safe¬ 
guard for the most elementary standards of humane conduct has been 
re-emphasised by subsequent experience, postulated the legality of 
war itself and gave identical rights to the aggressor and the victim of 
aggression. The law of neutrality, while constituting a valuable check 
upon the tendency of every major conflict to widen as it proceeds, 
was derived from the same postulate that recourse to war for the 
redress of grievances is not in itself illegal, the duty of the neutral 
being to act impartially towards all belligerents, irrespective of the 
substantive merits of the dispute or their degrees of responsibility for 
recourse to war. The law of peace was regarded as consisting primarily 
of rules governing the commencement, continuity, and termination of 
the existence of States; the dependence of certain States upon others; 
title to territory; the extent and limitations of the jurisdiction of States 

4 International Law (1st ed., 1905) Vol. 1, p. 3. 

6 Ibid., p. 4. 

* Ibid., p. 18. 

7 International Law (3rd ed. 1890) p. 1. 

8 Ibid., p. 18. 

* Ibid., p. 21. 
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(i ratione situs , ratione materiae , and ratione personae ); the modalities 
of diplomatic intercourse; and agreements between States. As recently 
as 1944 Brierly stated the primary function of international law as 
being “ to define or delimit the respective spheres within which each 
of the sixty-odd States into which the world is divided for political 
purposes is entitled to exercise its authority.” 10 On this view, the 
function of international law is to delimit the competence of States 
rather than to govern the cross-frontier relationships of human beings. 
Brierly elaborates the point further: “ Each of the States is indepen¬ 
dent of the others, and each has its own governmental and legal 
system; if there is not to be a clash between their respective compe¬ 
tences there must clearly be some principles to determine where the 
competence of one State ends and that of another begins. These 
principles are given by international law, and once that is understood 
most of these topics that wear an appearance of formalism and 
remoteness from the real life of the world in the text-books fall into 
their place.” 

Widespread dissatisfaction with this conception of international 
law has developed during the last generation to the point at which 
there is now a general sense that the conception is an inadequate and 
an unhelpful one. 

Among lay writers Sir Alfred Zimmern has put the matter with his 
customary vigour and pungency. Modern international law was 
developed as a means for regulating external contacts rather than as 
an expression of the life of a true society.” 11 This is the fundamental 
source of its weakness. “ Men obey the law because they respect it, 
and they respect it because they associate themselves with the object 
of the law-giver or the law-making authority, which is to promote the 
purpose of their community and, through it, of their own individual 
lives.” 12 Such was the basis of respect for law in ancient Greece; 
such is the basic strength of the common law tradition. International 
law as presented in the books is not “ a body of rules regulating the 
life of the international community,” 13 but an amalgam of survivals 
from past conditions, rules of etiquette and anticipations of things 
to come. A legal system so conceived cannot play a significant, still 
less a decisive, role in the development of an international community. 
A substantial number of the leading and most influential writers on the 

10 The Outlook for International Law (1944) p. 9. 

11 The League of Nations and the Rule of Law, 1918-1935 (1st ed., 1936) pp. 98-99. 

12 “ International Law and Social Consciousness,” in Transactions of the Grotius Society , 

20 (1934) pp. 27-28. 18 Ibid., p. 32. 
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problems of international politics and international organisation, 
including Leonard Woolf, 14 Headlam-Morley, 16 , Sholwell, 16 
Madariaga, 17 Rappard, 18 E. H. Carr, 10 Hugh Gibson, 20 Walter 
Lippman, 21 and George Kennan, 22 have written in the same vein. 
International lawyers cannot reasonably neglect so varied and respon¬ 
sible a body of lay opinion. 

Expressed in such unqualified terms as those used by Sir Alfred 
Zimmern, the criticism admittedly tends to overreach itself, and 
Brierly 23 and others have replied to it with considerable cogency. 
In so far, indeed, as some of these writers challenge the moral basis 
of international law and the applicability to the conduct of inter¬ 
national relations of moral principles (as distinguished from the 
habit of moralising) they challenge the foundations of all human 
society. The basic charge that international law as traditionally 
conceived is politically, morally, and socially inadequate calls, however, 
for a more detailed reply and after the lapse of over twenty years 
ZimmenTs analysis still presents a challenge which has not been fully 
met in the study and exposition of international law and which must 
be so met if the intellectual foundations of international law are to 
keep in step with the development of international practice and the 
needs of the international community. 

A similar criticism recurs, moreover, in a more restrained form in 
the writings of a number of the most distinguished international 
lawyers of the period which has elapsed since the First World War. 
Max Huber, 24 Van Vollenhoven, 25 Politis, 2 ” Kelsen, 27 Georges Scelle, 28 
Charles de Visscher, 29 Bourquin, 30 Fischer Williams, 31 Lauterpacht, 32 

14 International Government (1916). 

16 Studies in Diplomatic History (1930), pp. 10-50. 

10 The Great Decision (1944), pp. 109-114. 17 The World's Design (1938), pp. 99-135. 

18 The Quest for Peace (1940), pp. 134-207 and 482^85. 

19 The Twenty Years' Crisis (1939), pp. 219-263. 

20 The Road to Foreign Policy (1944), pp. 64-76. 

21 United States War Aims (1944), pp. 170-182. 

22 American Diplomacy (1951), pp. 91-103. 28 Op. cit. f pp. 3-15. 

24 Die soziologischen Grundlagen des Vdlkerreehts (1928). 

28 The Law of Peace (1936). 

28 La Justice Internationale (1924); Les Nouvelles tendances du droit international (1927); 
La Neutrality et la paix (1935); La Morale internationale (1943). 

27 General Theory of Law and State (1945); Law and Peace (1942). 

28 Precis du droit des gens (1932-1934). 

29 Theories et realties en droit international public (1953). 

80 “ Stabilitc ct mouvement dans l’ordrc international,” in Hague Recueil, 64 (1938), 
pp. 351 -472; “ Pouvoir scientifiquc et droit international,” ibid. 70 (1947), pp. 335-402. 

81 Chapters on Current International Law and the League of Nations (1929) pp. 1-85; 
International Change and International Peace (1932); Aspects of Modern International 
Law (1939). 

82 Private Law Sources and Analogies of International Law (1927); The Function of Law in 
the International Community (1933); International Law and Human Rights (1950). 
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Jessup,* 3 Dickinson,** and Corbett,** among others, have all, in 
varying degrees and from widely different angles, challenged 

the adequacy of the existing foundations of international law and 
existing conceptions of its scope and province. 

In the challenge which they have offered to the conception of 
international law as a law between States solely and exclusively, 
deriving its validity from the consent of States alone and consisting 
primarily of rules delimiting their competence, these writers have been 
able to draw upon an earlier tradition. 

Among the founders of modern international law, Vittoria, 36 
Suarez 37 and Grotius, 38 to mention only three outstanding names, 
proceeded each in their several ways upon the hypothesis that “ the 
individual is the ultimate unit of all law, international and municipal, 
in the double sense that the obligations of international law are 
ultimately addressed to him and that the development, the well-being 
and the dignity of the individual human being are a matter of direct 
concern to international law.” 39 “ Controversies among those who 

are not held together by a common bond of municipal law,” writes 
Grotius, ” may arise among those who have not yet united to form a 
nation and those who belong to different nations, both private 
persons and kings” 40 ; such controversies are governed by the law 
of nations which he describes as “ the law which is broader in scope 
than municipal law.” 41 

In Britain this tradition was particularly strong and included 
among its exponents four of the greatest names among British writers 
on international law—Phillimore, Maine, Lorimcr, and Westlake. 
Phillimore, though considering that the original and immediate 
subjects of the laws which govern international relations are States 
considered in their corporate character, 42 opens his Commentaries 
with a reference to “ the great community, the universal common¬ 
wealth of the world” 43 ; he acknowledges that questions of inter¬ 
national jurisprudence “ may be raised in matters affecting the persons 

33 A Modern Law of Nations (1948); Transnational Law (1956). 

34 Law and Peace (1951). 30 Law and Society in the Relations of States (1951). 

8f> De Indis et dc Jure Belli Relcctioncs (1696), Classics of Internationa! Law edition, 1917. 

37 Tractatus de Legibus ac Deo Legislator (1612), Bk. 2, Chap. 19, § 5. 

38 De lure Belli ac Pads (1646>. 

39 Lauterpacht, “ The Grotian Tradition in International Law,” in British Year Book of 
International Law , 23 (1946), p. 27. 

40 De lure Belli ac Pads (1646), Bk. 1, Chap. 1, § 1, translation by Kelsey, Classics of 
International Law edition, Vol. 2 (1925), p. 33. 

41 Ibid., Bk. 1, Chap. 1, § 14, p. 44. 

42 Commentaries upon International Law, Vol. 1 (3rd ed., 1879), p. 10. 

43 Ibid., p. 1. 
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and property both of private individuals and of sovereigns and 
ambassadors—the representatives of States—and of public officers 
like consuls, but mediately and indirectly, and in so far only as they 
are members or representatives, or public officers of States” 44 ; and 
while drawing a sharp distinction between public and private inter¬ 
national law, the second of which he regards as a matter of comity 
based on social convenience, he treats the two subjects in the same 
work as “the two branches of international jurisprudence.” 45 
Maine, discussing the origin and sources of international law, 46 points 
out that “ a great part... of international law is Roman law, spread 
over Europe by a process exceedingly like that which, a few centuries 
earlier, had caused other portions of Roman law to filter into the 
interstices of every European legal system”; such a conception of 
the manner in which international law has developed is much less 
applicable to a purely formal law concerned almost wholly with 
defining and delimiting the jurisdiction of States than to a body of 
international law which represents “ private law writ large ” 47 not 
merely in the sense of applying to the relations of States concepts 
evolved by private law in respect of the relations of individuals but 
in the sense that much of its content deals with the same matters as 
municipal law in so far as they arc of wider than municipal concern and 
is identical in substance with the corresponding rules of municipal law. 
Lorimer, while describing his Institutes as a “ Treatise of the Jural 
Relations of Separate Political Communities,” divides international 
law into three parts: public, where two States arc its subjects; public 
and private, where a State and a citizen of another State are its 
subjects; and private, where relations arising out of or dependent on 
the municipal laws of one Slate fall to be realised by the municipal 
laws of another State. 48 Westlake defines international law as “the 
law of the society of States as nations ” 40 ; elsewhere he describes it 
as “ the body of rules prevailing between States ” or alternatively as 
“ the body of rules governing the relations of a State to all outside it, 
whether other States or private persons not its own subjects.” 60 
“ The society of States,” he writes, “ is the most comprehensive 

44 Ibid., p. 79. Elsewhere he speaks of the Negro and the European having equal rights 
under international law since 44 neither is among the respositae in eommercio in which 
it is lawful for States or individuals to traffic ibid., pp. 402-403. 

45 Ibid., pp. 12-13. 46 International Law (The Whewcll Lectures, 1887) (1888), p. 20. 

47 Holland, Studies in International Law (1898), p. 151. 

48 The Institutes of the Law of Nations , Vol. 1 (1883), pp. 4-5. 

49 International Law , Part 1, “ Peace ” (2nd cd., 1910), p. 1. 

60 Chapters on the Principles of International Law (1894), reprinted in Collected Papers 
(1914), p. 1. 
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form of society among men, but it is among men that it exists. States 
are its immediate, men its ultimate members. The duties and rights 
of States are only the duties and rights of the men that compose 
them.” 61 

A generation ago there was a tendency to regard these expressions 
as survivals of a natural law heritage. The suggestion that there was 
any special relationship between public and private international law 
was vigorously criticised by public and private international lawyers 
alike. 52 The one was a law governing the relations between States; the 
other the part of the municipal law of each country dealing with 
matters governed in some respect by foreign law. No provision was 
made in the general theory of international law for any other type of 
international legal relationship. 

Although it has now become a commonplace that the view that 
international law consists exclusively of the rules governing the mutual 
relations of States has ceased to reflect the realities of current inter¬ 
national life, little progress has been made towards securing any 
general agreement upon a new definition of the scope, province, and 
content of international law in the absence of which the newer develop¬ 
ments cannot be satisfactorily presented as elements in a coherent 
system. It is not to be expected that such agreement will be readily 
or easily secured. There is likely to be considerable divergence of view 
on the subject and a long period of exploration and definition may be 
required before any substantial measure of agreement is reached. 
The present paper is but one of the many contributions to this process 
of exploration and definition which will be required 58 for the purpose 
of formulating in a generally acceptable manner on the basis of current 
practice the alternative conception that international law represents 
the common law of mankind in an early stage of its development and 
comprises a number of main divisions of which the law governing the 

51 Ibid., p. 78. 

62 e.g., Oppcnheim’s International Law (4th ed. by McNair), Vol. 1, 1928, p. 5; Holland, 
Lectures in International Law (1933), pp. 47- 53; Brierly, The Outlook for International 
Law (1944), p. 9; Cheshire, Private International Law (2nd ed., 1938), pp. 11-12; Beale, 
The Conflict of Laws (1935), Vol. 1, pp. 1-8 and 51-53. 

53 Philip C. Jessup, Transnational Law (1956) is an important contribution to this process. 
See also W. Friedmann, 41 Some Impacts of Social Organization on International 
Law,* 4 50 American Journal of International Law , 1956, pp. 474-514, and J. L. Kunz, 
“The Changing Law of Nations,” 51 American Journal of International Law , 1957, 
pp. 77-83. Georg Schwarzenbergcr, “ The Province of the Doctrine of International 
Law,” Current Legal Problems , 1956, pp. 235-265, discusses the contribution which 
the doctrine of international law can make to the future of the law rather than the 
scope of the law itself. Myrcs S. McDougal, 44 International Law, Power and 
Policy”, 82 Recueil des Cours 1953 I, pp. 137-258, discusses participants in world 
affairs other than States. 
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relations between States is only one. Such a task is clearly one to be 
approached with the greatest humility. Professional opinion has 
shown a pronounced tendency to be suspicious of suggestions for 
the renascence 54 or renovation 65 of international law, of emphasis upon 
a new international law 56 or the new aspects of international law, 57 
and of the formulation of new branches or categories of international 
law, such as international criminal law, 58 international commercial 
law, 60 international economic law, 00 international financial law, 01 
international tax law, 62 or international equity 03 ; a number of these 
suggestions and categories rest upon debatable or ill-defined concepts 
and represent verbal innovations rather than a solid rethinking of the 
structure of the law; partly for this reason, they have too often appeared 
to be vehicles for the views of particular writers rather than objectively 
valid contributions to a more satisfactory organisation and exposition 
of international law as a whole. International aviation law, inter¬ 
national maritime law, international labour law, and international 
sanitary law have secured a wider, though still limited, measure of 
acceptance as recognised branches of international law, partly because 
they have been less identified with the views of particular writers but 
chiefly, no doubt, because they have a more definable scope and, as 
the result of the existence of a large number of widely ratified con¬ 
ventions and other international instruments, a more precise content. 
This widespread hesitation to recast the traditional structure of the 
law is both natural and healthy. Stimulating as they may sometimes 
be, eccentricities of exposition—from either the right 64 or the left 65 
—can make little permanent contribution to the problem of definition 
and arrangement which confronts us. But the task is nevertheless 

64 Nathan, The Renascence of International Law , Grotius Society Publications, No. 3 
(1925). 

66 Jitta, The Renovation of International Law (1919). 

66 Alvarez, La re construe cion del derecho de gentes. El nuevo or den y la renovacion social 
(1944). 

57 Politis, Les Nouvelles tendances du droit international (1927). 

68 Fiore, Traite de droit pthial international (1880); Travers, Le Droit penal international 
(1920-1922); Pella, La Criminalite collective des ttats et le droit penal d'avenir (1926). 
50 Travers, Le Droit commercial international (1932-1938). 

60 Schwarzenbcrger, “ The Development of International Economic and Financial Law 
by the Permanent Court of International Justice,” in Juridical Review , 54 (1942), pp. 
21-40 and 80-100. 

61 Sec Sack, Les Ejfets des transformations des dtats sur les deties publiques (1927), and the 
criticism thereof in Fcilchenfcld, Public Debts and State Succession (1931), pp. 591-599. 

62 Udina, II Diritto Internazionale Tributario (1949). 

63 e.g. y Friedmann, The Contribution of English Equity to the Idea of an International 
Equity Tribunal (1935). 

04 e.g. t Baty, The Canons of International Law (1930). 

65 e.g., Stowell, International Law—A Re-statement of Principles in Conformity with 
Actual Practice (1931). 
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both an essential and an urgent one. The question is not one of 
modifying or developing the substantive content of the law. The 
impact of events has in large measure already produced, and will 
continue to produce at an accelerating rate, the changes in the sub¬ 
stantive content of the law which are required. The conclusion of a 
large number of law-making treaties of which a considerable number 
have been widely, and a few almost universally, ratified has already 
had an impact on the law of nations comparable to that which the 
economic and social legislation of modern times has had on municipal 
law. The existence of the United Nations and twelve specialised 
agencies and of a multiplicity of regional and other intergovernmental 
organisations, many of which have regulative, quasi-judicial, and 
executive functions which have a significant bearing on the development 
of international law, has been an equally important, and potentially 
even more far-reaching, influence. The crux of our present problem 
is that the profound transformation of the law already achieved in 
practice, which is proceeding continuously, though generally recognised 
and welcomed by contemporary international lawyers, has not been 
sufficiently assimilated into their instinctive thinking to reflect itself 
adequately in either the general theory of international law or the 
traditional organisation of the subject for purposes of exposition. 

There is, of course, no answer to the proposition that in a purely 
formal sense the whole body of international law consists of law 
governing the relations between States in so far as States are the 
constituent units of the international legal order and exercise legislative, 
judicial, and custom-creating authority within it either directly or 
through international bodies to which they have entrusted a measure 
of such authority. This proposition can be challenged only by a 
complete reversion to natural law concepts, or some variant thereof, 
going far beyond the healthy reaction which has already occurred in 
the direction of giving fuller recognition to natural law, private law 
analogies, and similar sources as leavening influences in the progressive 
development of the law by the growth of custom and notably by 
arbitral and judicial decision 86 ; a reversion to natural law concepts 
on such a scale would be unsound in theory and unworkable in 
practice. But while the proposition that international law governs 
the relationships between States may, in this purely formal sense, be 
unanswerable, this represents a purely formalistic view of the position 

86 Lauterpacht, Private Law Sources and Analogies of International Law (1927); and The 

Development of International Law by the International Court (1958). 
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which has little relation to the current content of international law, 
much of which deals in practice with legal relationships which are by 
no means exclusively, and are not always primarily, relationships 
between States. 

In analysing the content of the working international law of the 
contemporary world, we must necessarily assign an important place 
to the provisions of widely ratified international conventions. On 
so doing, we shall find that the emphasis of the law is increasingly 
shifting from the formal structure of the relationships between States 
and the delimitation of their jurisdiction to the development of sub¬ 
stantive rules on matters of common concern vital to the growth of 
an international community and to the individual well-being of the 
citizens of its member States. We shall also find that as the result 
of this change of emphasis the subject-matter of the law increasingly 
includes cross-frontier relationships of individuals, organisations, 
and corporate bodies which call for appropriate legal regulation on 
an international basis, problems of economic and technological inter¬ 
dependence requiring the regulation on the basis of common rules of 
matters which do not per se involve intcr-State relations in any real 
sense, and rights designed to provide the individual, and in some cases 
organisations, with a measure of protection against the individual 
member States of the international community. This international 
community, which is still far from having attained any political or 
moral unity and is always liable to be torn asunder by disruptive 
forces, continues to be organised on the basis of States, but its law 
has long since ceased to be merely, and is rapidly ceasing to be 
primarily, a law between States. As Brierly has so happily put it, 
“ this characteristic, though international lawyers have sometimes 
been inclined to erect it into an immutable dogma, is really a survival 
from the original character of international law as a law between 
personal monarchs or sovereigns.” 07 

Viewed in this perspective, the contemporary public international 
law of peace may be regarded as comprising eight main divisions: 
(a) the law governing the structure and law-making processes of the 
international community, with four major subdivisions, namely, 

(i) the law governing the existence, recognition, and succession of 
States as elements in the structure of the international community, 

(ii) the law of international institutions, (iii) the law governing the 
law-making processes of the international community, and (iv) the 

87 The Outlook for International Law (1944), p. 108. 
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relation of international to municipal law; (b) the law governing 
p eace ful relations between States, which includes (i) the rules con¬ 
cerning territory, the freedom of the seas and sovereignty of the air, 
jurisdiction, the responsibility of States, intercourse between States, 
immunities, and similar subjects which constitute the traditional core 
of the public international law of peace, including nationality, the 
reception of aliens, extradition and co-operation in restraint of crime 
as matters between States; (ii) rules governing economic relations 
between States covering such questions as obligations of consultation 
and mutual co-operation in respect of monetary and general economic 
policy, the liability of one State to another in respect of loss or damage 
of an economic character, and financial transactions between States; 
and (iii) the rights of States in respect of the application and enforce¬ 
ment of the parts of the law which relate primarily to individuals; 
(c) human rights protected by international guarantees, including 
civil liberties and political, economic, and social rights; (d) property 
rights of a distinctively international character, including incorporeal 
forms of property such as copyright and patents and certain con¬ 
tractual and other financial claims; (e) common rules established by 
international instruments which do not apply primarily to inter-State 
relations, a division which comprises a large part of the content of 
modern law-making treaties and covers the whole range of economic 
and technological inter-dependence, including aviation, much of 
maritime law, postal matters, sanitary regulations, telecommunica¬ 
tions, and a host of similar matters governed by international rules 
applicable to public services, corporations and individuals rather than 
to States; (f) international rules governing the conflict of laws; (g) the 
law of treaties and other international instruments, including the 
conclusion, validity, effect, interpretation, termination, and modifica¬ 
tion of such instruments; (h) the law governing international arbitration 
and judicial settlement, including jurisdiction, procedure, interim 
measures of protection, evidence, damages, and the execution of 
decisions and awards; and (i) the law governing the use of force in 
international relations. While these divisions are convenient for 
purposes of analysis and exposition, there are inevitably many subjects 
which fall partly in one division and partly in another. 

The significance of each of these divisions for the further develop¬ 
ment of international law as the law of “ the great community, the 
universal commonwealth of the world ” 68 of which States may be 

68 Phillimore, Commentaries upon International Law t Vol. 1 (3rd cd., 1879) p. 1. 
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the “ immediate ” but men are the “ ultimate members ” 69 calls for 
some explanatory comment. It is proposed to discuss the matter 
*rfrom three points of view: first, the nature and range of the problems 
which these various divisions present for the contemporary develop¬ 
ment of international law; secondly, the extent to which, in the current 
presentation of international law, they are treated adequately and in a 
context which expresses appropriately their relationship to the legal 
; system as a whole; and, thirdly, the significance of their contribution 
l to the transformation of international law from a law governing the 
] mutual relations of States into the common law of mankind. As an 
exhaustive survey of the literature on the subject is impracticable 
and isolated illustrations of the manner in which these various topics 
are dealt with in the leading treatises would be of debatable value, it 
will be necessary to use rather broad generalisations somewhat freely ■ 
and to be illustrative rather than complete, and provocative rather j 
than authoritative. Most of the suggestions which will be made in 
the course of discussing the matter are far from new; but it is believed 
that the time is ripe for a new attempt to reassess in empirical rather 
than abstract terms their cumulative importance for the general 
theory and structure of the law. 

The Structure and Law-making Processes of the International 

Community 

General theories concerning the structure and law-making processes 
of the international community have, by reason of the fundamental 
nature of the questions which they involve, always exercised a special 
fascination for international lawyers, and have frequently claimed a 
measure of attention which the common lawyer has generally found 
to be both unnecessary and uncongenial. There can, however, be 
no question that some account of these matters is the natural and 
necessary starting-point for any coherent and rational presentation 
of the general body of international law. 

The Law Governing the Nature, Existence, Recognition and Succession 
of States 

As the international community is organised on the basis of States, 
and States constitute the membership of the international organis¬ 
ations through which it is progressively achieving an institutional 

® 9 Westlake, Collected Papers (1914), p. 78. 
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framework, it is appropriate and convenient that the exposition of 
international law should begin with the law governing the nature, 
existence, recognition, 70 and succession of States. 71 In this respect, no 
change in the traditional approach to the organisation of the subject is 
necessary, but the substance of the law on these matters has already 
ibeen profoundly transformed and the process of transformation is 

ii 

# still far from complete. The concept of sovereignty, though frequently 
reasserted, especially by new and newly influential members of the 
international community, has already clearly evolved from one of 
freedom from external control to one of full status in, but subject to, 
the law, 72 and this new conception has received an increasing measure 
of recognition in the judgments and opinions of the International 
Court. 73 The concept of the equality of States, while still variously 
interpreted and widely entertained in its most extreme and com¬ 
prehensive form, continues to evolve towards one of equal protection 
of the law rather than of an equality of rights and functions which 
would make impossible any progress in international organisation. 74 
The qualifications for statehood for international purposes and the 
law relating to composite international persons have presented new 
problems at successive phases of the development of the British 
Commonwealth of Nations, 75 the French Union, the Netherlands 
Union, and the USSR, and developments in British African 
territories, in the French Union, in the relations of the Netherlands 
with the Netherland Antilles and Surinam, and in the Asian border¬ 
lands of China make it clear that the process of development as the 
result of which the present members of the Commonwealth have 
reached full statehood is far from complete and that new forms of 
both intermediate and composite international status may develop. 

70 Lautcrpacht, Recognition in International Law (1947); Chen, The International Law of 
Recognition (1951). 

71 O'Connell, The Law of State Succession (1955); de Maralt, The Problem of State 
Succession with regard to Treaties (1954); Castrcn, “ Aspects r6cents de la succession 
dcs etats,” in Hague Recueil , 78 (1951) (i), pp. 385-505. 

72 e.g., Politis, “ Le Problcme des limitations de la souvcrainetc ct la th6orie dc 1’abus dcs 
droits dans les rapports inlcrnationaux,” in ibid. 6 (1925) (i), pp. 5-117; Van Kleffens, 

“ Sovereignty in International Law,” ibid. 82 (1953) (i), pp. 5-130; Loewenstein, 

“ Sovereignty and International Co-operation,” in American Journal of International 
Law , 48 (1954), pp. 222-244. 

1 78 Hambro, The Case Law of the International Court (1952), paras. 20, 71, 74, 109, 155, 
and 174; cf also Lauterpacht, The Development of International Law by the Permanent 
Court of International Justice (1934), pp. 89-107. 

74 Dickinson, The Equality of States in International Law (1920); Weinschcl, “The 
Doctrine of Equality of States and its Recent Modifications,” in American Journal of 
International Law, 45 (1951), pp. 417-442. 

76 Noel-Baker, The Present Juridical Status of the British Dominions in International Law 
(1929); Noel-Baker and Fawcett, The British Commonwealth in International Law . 
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The development of regional groupings of States and supra-national 
communities 78 is a converse phenomenon which may in course of 
time affect considerably the nature and quality of statehood in inter- 
/ national law. In the field of recognition of States and governments 
the latent conflict between the established practice of recognition by 
the individual and unco-ordinated action of States whose policies 
and views of the legal interpretation to be placed on particular facts 
may diverge widely and the need for a collectivisation of the process 
of recognition 77 has been made acute by the occurrence in the 
United Nations and other international organisations of cases, 
notably that of China from 1950 onwards, in which there has been a 
protracted difference of view concerning the rival claims of competing 
governments to represent the Member State concerned in such 
organisations; the resulting situation in which certain governments 
recognise one government for the purpose of their individual relations 
with a State, and in effect recognise another government for the purpose 
of such relations as they maintain with that State through the collective 
machinery of international organisations, makes it impossible for 
cither their individual or their collective policies on the subject to 
, be effective and raises serious questions concerning the future of the 
law of recognition. The emergence during and since the Second 
World War of a considerable number of new States in the Middle 
East and South-East Asia, and the prospective emergence of further 
new States in South-East Asia and Africa, have produced a new 
crop of problems of State succession which arise m a political, econo¬ 
mic and social context differing considerably from that in which the 
late-nineteenth and early twentieth-century law on the subject 78 
took shape; in these circumstances, important aspects of the law of 
State succession have been or arc in process of being reconsidered, 78 
and such reconsideration appears to be particularly urgent in 
regard to State succession in respect of law-making treaties. 80 While, 
therefore, the law governing the nature, existence, recognition, 
and succession of States retains its place as the natural 
introduction to the general body of international law, the substantive 

78 Reuter, La Communautc europeenne du charbon et cle Lacier (1953). 

77 Laulcrpacht, Recognition in International Law (1947), pp. 77-78, 165-169, 253-255, 
and 400-403; Aufricht, “ Principles and Practices of Recognition by International 
Organisations,” in American Journal of International Law , 43 (1949), pp. 679-704. 

78 As illustrated, for instance, in Keith, Theory of State Succession (1907). 

78 O’Connell, The Law of State Succession (1955). 

J*° Jenks, “ State Succession in respect of Law-Making Treaties,” in British Year Book of 
International Law % 29 (1952), pp. 105-144. 
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law on these subjects diverges widely from that of a generation ago; 
the tendency of most of the changes which have occurred has been to 
bring the law on these topics within the framework of the law of an 
organised community, and it is of vital importance that this tendency 
should be fully reflected in the general exposition of international law. 

The Law of International Institutions 

It is perhaps not unnatural that the law of international institutions, 
in so far as it is dealt with at all in general works on international law 
(and it is still not uncommon to dismiss it as a branch of political 
science), tends to be regarded as an accretion to the historical structure 
of the law for which there is no well-defined logical place within that 
structure. Oppenheim struck the keynote of a new approach by 
including in his discussion of the subjects of the law of nations a 
chapter dealing with the League of Nations as the organised family 
of nations, but though it has become increasingly common for writers 
to emphasise that effective international organisation is a necessary 
foundation for the further development of international law, it still 
remains to draw from this the logical and necessary conclusion that the 
exposition of contemporary international law should, after giving the 
necessary historical introduction to the subject and examining the 
place of international law in general jurisprudence and the role of the 
State as a basic element of the international community, start from 
the fact of international organisation, give a picture of the complex 
structure of contemporary international organisation as an essential 
part of the framework of current international relations and the 
present-day development of international law, and give the law of 
international institutions a prominence and adequacy of treatment 
commensurate with its importance as the law governing the constitu¬ 
tional framework of a developing world community. Such an 
approach implies that the law of international institutions should 
constitute an essential part of the first major division of any systematic 
treatment of contemporary international law and should embrace the 
totality of such institutions and not merely the general organisation 
responsible for the maintenance of peace and security. Peace and 
security are the foundation of international, as of national, life, but 
the scope of international law, as of law in general, has widened in 
response to modern needs, and any presentation of the institutional 
framework of the world community which ignores or underestimates 
either the importance or the vitality of the functional and regional 
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complexity of its structure affords a misleading basis for understanding 
and developing the contemporary law of nations. The successive 
editions of Oppenheim have represented a series of important stages 
in the recognition of the importance of these considerations, but the 
process is still far from complete. The same tendency is apparent in 
successive editions of Brierly’s Law of Nations , in which, since the 
second edition, a chapter on the legal organisation of international 
society has followed immediately after introductory chapters on the 
origin of international law and the character of the modern system 
of international law. 81 

The law of international institutions falls conveniently into a 
number of subdivisions which may be described as the constitutional 
law of international organisations, the parliamentary law of inter¬ 
national organisations, the administrative law of international 
organisations, and the law governing the mutual relations of inter¬ 
national organisations. These may well be of unequal intrinsic 
importance and are certainly at different stages of development; 
but they represent a convenient arrangement of the subject as a whole. 

The constitutional law of international organisations covers the 
membership, structure, competence, powers, basic procedures and 
legal status of international organisations, the general principles 
governing their mutual relations and their relations with States and 
individuals, and the arrangements for the modification and interpre¬ 
tation of their constitutions. 82 In the general structure of international 
law this part of the law of international institutions holds a place 
comparable to that of constitutional law in municipal legal systems. 
It has developed rapidly in recent years and calls for far more intensive 
study in relation to general international law than it has yet received. 
This branch of the law includes, in addition to the basic constitutional 
texts, a large and growing body of constitutional practice. The 

81 See, for instance (4th cd. 1949), pp. 85-110. Some recent textbooks, notably those of 
Schwarzenbergcr ( Manual of International Law (1947), pp. 107-129 and 304-309) and 
Starke (An Introduction to International Law (3rd ed. 1954), pp. 423-480), include 
sections on the law of international institutions generally, but fall short of giving a 
picture of the international community as consisting of States organising themselves 
by means of institutions to meet the needs of individuals—the only picture which 
faithfully reflects contemporary realities. See also Kunz, ” General International 
Law and the Law of International Organisations,” in American Journal of International 
Law , 47 (1953), pp. 456-462. 

82 For a general outline of the subject see Jenks, “ Some Constitutional Problems of 
International Organisations,” in British Year Book of International Law t 22 (1945), 
pp. 11-72. 
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constitutional practice of the League of Nations 88 is still of practical 
as well as historical interest in a number of respects. The consti¬ 
tutional law of the United Nations alone is now a complex subject 
calling for much closer study by international lawyers , 84 and the 
comparative constitutional law of international organisations remains 
a lightly tilled field. 

The parliamentary law of international organisations has attracted 
very little attention and still awaits its Erskine May 85 or Jefferson’s 
Manual , 86 but a large body of parliamentary practice has now developed 
in the various international organisations and Professor Jessup has 
recently made a pioneer study of the subject . 87 Differences in the 
composition, functions and methods of work of different bodies are 
necessarily reflected in differences in their rules of procedure and 
parliamentary practice, but most of the existing rules are based on 
a relatively small number of models , 88 and the elements of an accepted 
body of parliamentary law for international organisations involving 
innumerable compromises between the widely differing parliamentary 
traditions of, for instance, the United Kingdom, the United States, 
the Latin countries, and the USSR are gradually emerging. While 
the details of international parliamentary practice, and particularly 
those of the comparative parliamentary practice of a functionally 
decentralised international community, are no more appropriate for 
treatment in a general exposition of international law than the details 
of the parliamentary practice of the United Kingdom would be 

83 Schucking and Wehberg, Die Satzung des Vdlkerhundes (2nd ed. 1924); Ray, Commen- 
taire du Pacte de la Societe des Nations (1930-1935); Geneva Research Centre, 
Repertoire of Questions of General International Law before the League of Nations , 
by Schiffer (1942), 

84 Cf Goodrich and Hambro, The Charter of the United Nations ’, Kelsen, The Law of the 
United Nations (1950); Feller, The United Nations and the World Community (1952). 
United Nations, Repertory of Practice of United Nations Organs , 5 voJs., (1955), and 
United Nations, Repertoire of the Practice of the Security Council , 1946-1951 (1954), 
with Supplement 1952-1955. 

85 Law , Privileges , Proceedings and Usage of Parliament, 16th ed. by Fellowes, Cocks and 
Campion, 1957. 

86 Campion, European Parliamentary Procedure (1953), is designed for the guidance of 
inter-parliamentary bodies like the Consultative Assembly of the Council of Europe; 
a similar manual for international deliberative bodies generally is highly desirable to 
supplement the standard works on diplomatic practice such as Ch. de Martens, Guide 
Diplomatique (1860), Pradier-FoderCs Cours de droit diplomatique (1899), Genet, 
Traitt de diplomatic et de droit diplomatique (1931), and Satow, A Guide to Diplomatic 
Practice , 4th ed. by Bland, 1957, Pastuhov, A Guide to the Practice of International 
Conferences , is extremely useful on questions of conference organisation, but a more 
systematic treatment of parliamentary procedure in international deliberative bodies 
is overdue. 

"* 7 “ Parliamentary Diplomacy ” in 89 Recueil des Cours , 1956 (I) pp. 185-318. 

88 Notably the Rules of Procedure of the League of Nations and the International Labour 
Organisation and more recently the United Nations and, for bodies of an inter¬ 
parliamentary character, the Consultative Assembly of the Council of Europe. 
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appropriate for discussion in Anson, 89 the subject should not continue 
to be completely ignored but should receive a measure of attention 
comparable to that which Anson gives to parliamentary procedure 90 
in his presentation of the law and custom of the Constitution. The 
development of an adequate and generally accepted body of parlia¬ 
mentary law is as fundamental for the effective conduct of business 
in international organisations as in national legislative bodies, and 
presents special difficulties owing to the need to combine diplomatic 
and parliamentary methods in order to evolve practically satisfactory 
arrangements for conducting international business. While the more 
systematic study of rules and precedents which is necessary is primarily 
a matter for the specialist, some major points, such as the functions 
and limitations of majority decision in international bodies and the 
authority of the chair in determining procedure in international 
bodies, have a degree of practical importance calling for mention 
(if only as illustrations of problems which are far from solved) in a 
general exposition of the parliamentary law of international organisa¬ 
tions. In British parliamentary practice the authority and impartiality 
of the Speaker is taken so much for granted that its fundamental 
importance for the working of parliamentary institutions is readily 
overlooked. The parliamentary practice of international organisations 
has not reached the stage of development at which such a tradition 
can be taken for granted, and these are matters of considerably greater 
significance for the future of international law and organisation than 
the niceties of diplomatic procedure and ceremonial which have so 
often found, and to a lesser extent still find, a place in the textbooks 
of international law. The parliamentary law of international organisa¬ 
tions defines, limits and protects the rights of the representatives of 
States, together with those of other participants in international bodies; 
only in this indirect and somewhat artificial sense can it be regarded 
as a law between States; but it none the less constitutes an essential 
element in contemporary public international law. 

The administrative law of international organisations includes 
the law governing their financing and financial administration and 
the law governing their relationships with their staffs; it may also be 
convenient to deal under this head with other legal relationships 
between international organisations and individuals, 91 with the 

89 Law and Custom of the Constitution , 5th cd. by Gwyer (1922), Vol. 1, “ Parliament.” 

90 lbid. t pp. 263-321. 

91 McKinnon Wood, “ Legal Relations between Individuals and a World Organisation of 
States,” in Transactions of the Grotius Society , 30 (1944), pp. 141-164. 
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immunities of international organisations and their staffs, and with 
judicial redress against decisions of international bodies. While 
there may well be scope for the development on a conventional or 
customary basis of new rules of law governing the financial relation¬ 
ships of international organisations with their members comparable 
in importance to the law governing the financial structure of federal 
States,® 3 the existing law on the subject consists primarily of the rules 
governing financial administration embodied in the financial regula¬ 
tions of the various organisations and the rules of procedure evolved 
by the Joint Panel of External Auditors of the United Nations and 
the Specialised Agencies. The law governing the relationships of 
international organisations with their staffs, while consisting in a 
similar manner primarily of the administrative regulations of the 
various organisations, also includes a rapidly growing body of case 
law enunciated by the Administrative Tribunals of the League of 
Nations, the United Nations and the International Labour Organisa¬ 
tion." 3 The legal relations between international organisations and 
their staffs attracted relatively little attention until certain aspects 
thereof were submitted to the International Court of Justice for an 
advisory opinion in the Reparation for Injuries Suffered in the Service 
of the United Nations case,® 4 and the whole matter was thrust into an 
unhappy prominence by the controversy in the United States con¬ 
cerning alleged subversive activities by members of the Secretariat of 
the United Nations 95 and the subsequent reference to the International 
Court of the Effect of Awards of Compensation Made by the United 
Nations Administrative Tribunal case ® r> and the Judgments of the 
Administrative Tribunal of the I LG upon Complaints made against 
Unesco case. 97 International immunities have always commanded 
wider attention, 98 partly no doubt because of their potential bearing 

92 Cf Jcnks, “ Some Legal Aspects of the Financing of International Institutions,” ibid, 
28 (1942), pp. 87-132. 

03 See, for instance, Mohammed Bedjaoui, Function Publique Internationale et Influences 
Nationales , 1956 (mimeographed for the Foeuhe de Droit of the University of Grenoble); 
Suzanne Bastid, “ Lesjuridictions administratives internutionaleset leurjurisprudence,” 
Recueit des Cours , 1957; Siraud, Le Tribunal ad mini strut if de la Soci£t£ des Nations 
(1942); Langrod, ” Le Tribunal administrate des Nations Unies,” in Revue de droit 
public et de la science politique en France et a Vet ranger, 1951, pp. 71-104; and Wolf, 
” Le Tribunal Administrate de reorganisation internationale du Travail,” in Revue 
generate de droit international public , 1954, No. 2. 

84 I.C.J. Reports, 1949, pp. 174-220. 

95 Schwebel ” The International Character of the Secretariat of the United Nations,” in 
British Year Book of International Law, 30 (1953), pp. 71-115. 

98 I.C.J. Reports , 1954, pp. 47-97. 

97 I.C.J. Reports, 1956, pp. 77-168. 

98 Sec, for instance, Annuaire de Vlnstitut de Droit International , 31 (1924), pp. 1-19, 
76-126, and 179-180; Hurst, “ Diplomatic Immunities and Modern Developments/’ 
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on third party interests, but chiefly because the analogy with diplomatic 
immunities brought them within the traditional range of international 
lawyers. Important as these immunities are as a guarantee of the 
independence of international organisations from national control, 
they represent in practice only one element in the administrative law 
of international organisations, and when they are taken out of their 
proper context their significance and effect is frequently misunderstood. 
The desirability or otherwise of making fuller provision for judicial 
redress against decisions of international bodies has attracted growing 
attention in recent years," probably prematurely l ; discussion of 
the subject tends to be coloured by analogies drawn from relatively 
recent developments in national procedures of judicial redress against 
executive action, 2 whereas the development of international organisa¬ 
tions is at a much earlier stage; there can, however, be little question 
that fuller provision for such redress in appropriate cases should at 
the proper stage of development take its place as an important branch 
of the administrative law of international organisations. The 
administrative law of international organisations deals partly with the 
relations of such organisations with States and partly with their 
relations with individuals; it is therefore not in any direct sense 
a law between States, but it is none the less an essential element 
in contemporary public international law. 

The law governing the mutual relations of international organisa¬ 
tions has become of substantial practical importance in recent years 
as the result of the development of a functionally and regionally 
decentralised form of international organisation, 3 and an understanding 
of the main principles on which it is based has become important for 
an understanding of the law of international institutions generally. 

in British Year Book of International Law, 10 (1929), pp. 6-10; Secrctan, “ The Inde¬ 
pendence granted to Agents of the International Community in their relations with 
National Public Authorities,’' ibid. 26 (1935), pp. 56-78; Hammarskjbld, “ Les 
Immunitcs de personnes investies de fonctions inlernationales,” in Recueil des Cours , 
56 (1936) (ii), pp. 111-211; Hill, Immunities and Privileges of International Officials 
(1947); Croswell, Protection of International Personnel (1952); Kunz, “ Privileges and 
Immunities of International Organizations,” in American Journal of International Law, 
41 (1947), pp. 828-862. 

09 See Annuaire de Vlnstitut de Droit International , Vol. 44 (i) (1952), pp. 224-360, 
Vol. 45 (i) (1954), pp. 265-309; Valentine, The Court of Justice of the European Coal 
and Steel Community (1955). 

1 Cf Jenks in Annuaire de Vlnstitut de Droit International, Vol. 45 (i) (1954), pp. 302-308. 

2 Cf. Hamson, Executive Discretion and Judicial Control (1954); Street, Governmental 
Liability (1953); Alibert, Le Contrdle juridictionnel de Vadministration (1926). 

8 Cf Jenks, “Co-ordination: A New Problem of International Organisation,” in 
Recueil des Cours, 77 (1950) (ii), pp. 157-301; “Co-ordination in International 
Organisation: An Introductory Survey,” in British Year Book of International Law, 
28 (1951), pp. 29-89 ; and “The Conflict of Law-Making Treaties,” ibid . 30 
(1953), pp. 401-453. 
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The current law on the matter is to be found mainly in the Charter 
of the United Nations, the constituent instruments of the other inter¬ 
national organisations, the numerous agreements concluded between 
international organisations, 4 the rules of procedure of various inter¬ 
national bodies, and a number of miscellaneous instruments and 
regulations; it appears probable that these will be supplemented in 
course of time by a considerable body of custom and practice, but the 
whole process is still in a very early phase of development. While 
this body of inter-organisational law may affect the relations between 
States and in certain cases involve obligations for States which, in 
their capacity as members of the various organisations, are presumably 
bound by the obligations which these undertake towards each other 
within the limits of their authority, it is not in any true sense a law 
between States but a law regulating the mutual relations of the 
collective organs of the community of States; it is, perhaps even more 
obviously than the parliamentary and administrative law of inter¬ 
national organisations, none the less an essential element in 
contemporary public international law. 

It will no doubt be contended that the law of international institu¬ 
tions is still so fragmentary and in some respects still so precarious 
that it cannot yet appropriately be given so central a place in the 
exposition of international law as a whole and that some of the above 
subdivisions are not, in their present stage of development, of suffi¬ 
ciently general interest to find a place in such an exposition. It is 
believed that this view underestimates the developments which have 
occurred in the law of international institutions and their significance 
for international law as a whole, and that, while it may be a valid 
reason for not giving undue emphasis to matters such as the parlia¬ 
mentary and administrative law of international organisations in 
elementary treatments of the subject, it is in any case irrelevant to an 
appraisal of the most satisfactory long-term approach to the problem 
of redefining the scope and content of international law on the basis 
of modern needs and the trend of future development. 

The Law-making Processes of the International Community 

In the examination of the law-making processes of the inter¬ 
national community—a topic which corresponds to national discussions 


Cf. United Nations, Agreements between the United Nations and the Specialised 
Agencies, 1952; Inter-Agency Agreements and Agreements between Specialised Agencies 
and other International Organisations, 1953. 
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of the respective roles of custom, judicial precedent, doctrinal discus¬ 
sion and legislation in legal evolution 6 —a number of questions call for 
special examination in the light of contemporary development, notably 
the frequency with which apparently well-established customary law 
is challenged by new or newly influential members of the international 
community, the extent to which the collective practice of States 
expressed through international organisations is now a significant 
clement in the growth of custom, the effect of the regulative and 
quasi-judicial powers of international organisations, the relationship 
of the law-making treaty to the general body of international law, 
the role of judicial and arbitral decisions, national and international, 
in the contemporary development of the law, and the prospects for 
the codification of international law. 

Nineteenth-century treatises on international law frequently 
included a section on the dominion of the law of nations which dis¬ 
cussed the extent to which international law was applicable outside 
the pale of Western Christendom/ The problem of the universality 
of international law has now assumed a new form which is discussed 
elsewhere in this volume. 7 The community of international law 
now covers the whole world but there is grave danger that the exten¬ 
sion of the membership of the community may be accompanied by 
a dilution of the content of its law. One of the issues in the ideological 
cleavage between the democratic world and successive totalitarian 
systems is the nature of law itself, and nations which have newly won 
or re-won their political or economic independence or which for 
historical reasons retain a psychology of newly won independence 
naturally bring to international life new problems and a new outlook 
on old problems, and they are sometimes inclined to take a high view 
of the prerogatives of sovereignty. Confronted with this double 
challenge, the authority of the existing customary international law 
has been strained, particularly since the greater part of the evidence 
of accepted custom habitually relied upon by international lawyers 
relates to the customary practice of the original members of the 
international community whose authority in every sphere the new 

f> Cf. Allen, Law in the Making (5th ed., 1952). 

0 e.g., Wheaton, History of the Law of Nations (1845), pp. 555-556; Elements of Inter¬ 
national Law, 8th ed. by Dana (1866), pp. 17-18; Creasy, First Platform of International 
Law (1876), pp. 129-134; Twiss, The Law of Nations—Rights and Duties in Time of 
Peace (1892), pp. 88-124; and cf. Ward, Law of Nations in Europe (1795), Vol. 2, 
pp. 321-337, and Phillimore, Commentaries upon International Law (3rd cd., 1879), 
Vol. 1, pp. 83-93, who foreshadow the modern principle of the universality of inter¬ 
national law. 

7 Infra, pp. 62-172. 
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and newly influential members of the community are inclined to 
challenge. In these circumstances, there is an urgent need to marshal 
the evidence of existing customary law on a much wider geographical 
basis 8 and progressively to secure a more broadly based and fuller 
acceptance of both established and developing custom; only so can 
the existing customary law be protected against an ever-present 
danger of disintegration. 

Happily, this uncertain status of established custom is counter¬ 
balanced by a number of positive influences which are rapidly enriching 
and transforming the law. The extent to which the collective practice 
of States expressed through international organisations may contribute 
to the growth, and particularly to the more rapid consolidation, of 
custom calls for a discriminating appraisal. On the one hand, it is 
clear that a vote adopted by a chance majority in an international 
conference for political reasons on a matter which the conference 
has no authority to decide has little value as precedent for the purpose 
of determining accepted international custom 9 ; at the other extreme 
it is equally clear that a generally accepted course of practice in inter¬ 
national organisations can properly be regarded as having crystallised 
into binding custom after a reasonable period; the difficulties arise, 
as in respect of the more traditional modes of the development of 
custom, in the intermediate cases. 

The impact of the law-making treaty is more immediate and in 
some respects more readily measurable; but while the part played by 
/ the law-making treaty in transforming the scope and content of inter¬ 
national law is widely conceded, 10 the extent to which principles of 
the law of treaties which were evolved primarily with reference to 
bilateral treaties of a purely contractual character are applicable to 
the law-making treaty remains open to debate, 11 and the imperfec¬ 
tions of current legislative technique and the opportunities which the 
scale and frequency of current legislative action present for improving 

8 Cf United Nations, International Law Commission, 1949, Ways and Means of Making 
the Evidence of Customary International Law More Readily Available , United Nations 
Publication No. 1949, V.6. 

9 Cf Fitzmaurice, “ The United Nations and the Rule of Law,” in Transactions of the 
Grotius Society, 38 (1932), pp. 135-150. 

10 Cf Hudson, International Legislation (1931), Vol. 1, pp. xiii-Ix, Introduction; McNair, 
“ International Legislation,” in Iowa Law Review , 19 (1934), No. 2, pp. 177-189. 

11 e.g ., McNair, ” The Functions and Differing Legal Character of Treaties,” in British 
Year Book of International Law , 11 (1930), pp. 100-118; Hurst, “ The Effect of War on 
Treaties,” ibid. 2 (1921-1922), pp. 37-47; Jenks, " State Succession in respect of Law- 
Making Treaties,” ibid . 28 (1952), pp. 105-144. 
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that technique by sustained attention to detail 12 attract far less interest 
than their importance warrants. 

The growing importance of the regulative and quasi-judicial 
power entrusted to certain international organisations is less widely 
appreciated. The latter are of particular importance as the source of 
a body of case law, analogous to the decisions of administrative 
tribunals for particular purposes, which now covers a wide range of 
subjects and is developing rapidly. The International Monetary 
Fund interprets and applies its Articles of Agreement in a manner 
binding upon its members 13 ; some of the interpretations given are 
designed essentially to govern proceedings in national courts and 
have a direct bearing on private rights. 14 The International Labour 
Office has for many years given what are in effect advisory opinions 
to governments concerning the interpretation of international labour 
conventions 1C ; the Governing Body of the ILO, when examining 
representations and complaints concerning the application of con¬ 
ventions, adopts reports which constitute the germ of a case law on 
the subject 16 ; and the Freedom of Association Committee of the 
ILO, which in March 1958 had examined 166 cases of allegations 
of infringements of freedom of association involving 47 countries, 
22 non-metropolitan territories, and 2 areas subject to special 
international arrangements, has built up an elaborate body of case 
law covering numerous aspects of freedom of association for trade 
union purposes. 17 The World Health Organisation, in the course 
of applying the International Sanitary Regulations, settles questions 
and disputes relating to quarantine. 18 The International Bureau 
of the Universal Postal Union gives opinions on questions in dispute 
between postal administrations and in non-litigious cases relating 


12 See Jenks, “ Les Instruments internationaux a caractere colleetif,” in Recueit des 
Cours, 69 (1939), pp. 451-543; “The Need for an International Legislative Drafting 
Bureau," in American Journal of International Law, 39 (1945), pp. 163-179; Reiff, 
“ A Form Book for Standard Treaty Clauses,” ibid. 40 (1946), pp. 640-644. 

13 International Monetary Fund, Annual Report, 1946, pp. 105-107; 1947, pp. 78-79; 
1948, pp. 66-72 and 97-99; 1949, pp. 81-83; 1950, pp. 99-101 and 118-119; 1951, 
pp. 85-86; Summary Proceedings of Ninth Annual Meeting , 1954, pp. 135-180. 

14 Gold, “ The Fund Agreement in the Courts,” in International Monetary Fund, Staff' 
Papers, Vol. 1, No. 3 (1951), pp. 315-333, Vol. 2, No. 3 (1952), pp. 482-498, and 
Vol. 3, No. 2 (1953), pp. 290-312. 

16 These opinions are embodied in the annotations to The International Labour Code , 
1951, Vol. 1; see also Jenks, “ The Interpretation oflnternational Labour Conventions 
by the International Labour Office,” in British Year Book of International Law , 20 
(1939), pp. 132-141. 

16 See Jenks, ibid. 18 (1937), pp. 163-165, and 19 (1938), pp. 228-230. 

17 See Jenks, The International Protection of Trade Union Freedom , 1957, and in Recueil 
des Cours , 87 (1955) (i), pp. 1-111. 

18 See Official Records of the World Health Organisation , Nos. 42, 48, 56 and 72. 
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to the interpretation of the international postal regulations. 1 * The 
decisions of the Contracting Parties to the General Agreement on 
Tariffs and Trade on applications made to them for exemption from 
and waivers of the provisions of the Agreement constitute a substantial 
body of precedent on questions of commercial policy. 20 The European 
Convention on Human Rights provides for a European Commission 
of Human Rights the reports of which may in course of time constitute 
an important body of case law relating to civil liberties. In the absence 
from such publications as the Annual Digest and Reports of Public 
International Law Cases (converted since 1950 into International 
Law Reports) and the United Nations Reports of International 
Arbitral Awards of any reference to such opinions and decisions 
they tend to be disregarded, much as analogous national decisions 
tend to be disregarded if one confines one’s reading to the Law 
Reports . Taken individually, none of these developments may be of 
major significance for the future of international law and no one would 
suggest that general expositions of the law should contain a detailed 
account of the decisions and opinions given by such procedures, but 
their growing importance should not be disregarded; cumulatively, 
their impact is considerable and an analysis of the sources of the law 
which disregards them is already as incomplete as Dicey’s analysis 
of the rule of law 21 has proved to be in an age of delegated legislation 
and decision by administrative tribunals 22 and may shortly, if the 
present rate of development is maintained, become seriously mis¬ 
leading. Just as Maine 23 and Vinogradoff 24 enriched the law by 
drawing on the beginnings of anthropological and sociological 
research, and Maitland 25 by absorbing into its sources a wide range 
of previously disregarded medieval records, as Brandeis introduced a 
new realism into the discussion of constitutional issues in the United 
States by the device of the economic brief, 20 as Thring, 27 llbert, 28 and 

19 These opinions are embodied in the annotated edition of the conventions, regulations, 
and agreements of the Universal Postal Union published from time to time by the 
International Bureau of the Union under the title, Les Actes de VUnion Postale 
Universelle Annottes par les soins du Bureau international, 

20 General Agreement on Tariffs and Trade, Basic Instruments and Selected Documents , 
Vol. 2, Decisions, Declarations , Resolutions, Rulings and Reports , 1952, and First, 
Second, Third , Fourth and Fifth Supplements, 1953, 1954, 1955, 1956 and 1957. 

21 Law of the Constitution (8th ed., 1915) pp. 179-409. 

22 Cf. Allen, Law and Orders (1945); Administrative Jurisdiction, 1956. 

23 e.g., Ancient Law , Early History of Institutions, Village Communities in the East and 
West , Early Law and Custom. 24 Outlines of Historical Jurisprudence (1920-1922). 

25 e.g.. History of English Law (2nd ed. 1911), and especially Domesday Book and 
Beyond , Township and Borough, and Memoranda de Parliamento. 

26 Mason, Brandeis—A Free Man's Life (1946), pp. 245-253. 

27 Practical Legislation, 2nd ed. (1902). 

28 Legislative Methods and Forms (1901); The Mechanics of Law Making (1914). 



Law-making Processes of the International Community 33 


Freund 29 gave the science and craft of legislation a new status in the 
law, and as Robson, 80 C. K. Allen, 81 and Landis 32 have enlarged 
the frontiers of the common lawyer to include administrative processes, 
so the contemporary international lawyer must broaden his horizons 
to include among his sources a wide range of intractable documentation 
relating to the activities and decisions of international organisations, 
and, among his preoccupations, the impact of these activities and 
decisions on the substance of the law, especially in the economic 
and technological field. The international lawyer neither can, nor 
should he attempt to, become as such an expert in currency, trade 
union law, quarantine or commercial policy, and the details of these 
matters have no place in a general exposition of international law, 
but the manner in which the international law on these subjects is 
being developed is something which he must take into account in his 
analysis of the law-making processes of the international community. 
These regulative and quasi-judicial powers present, like the admini¬ 
strative processes of municipal law, a complex of dangers and 
constructive opportunities which must be balanced against each 
other in the light of contemporary needs. 

The role of judicial and arbitral decision in the contemporary 
development of international law has, particularly in the common 
law countries, been more fully explored, 33 partly no doubt because 
the Reports of Judgments , Advisory Opinions and Orders , of the 
Permanent Court of International Justice and the International 
Court of Justice, the Annual Digest and Reports of Public International 
Law Cases and the United Nations Reports of International Arbitral 
Awards have made the materials for such study readily available, 

20 Legislative Regulation (1932). 30 Justice and Administrative Law (1928). 

31 Bureaucracy Triumphant (1931); Law and Orders (1945). 

32 The Administrative Process (1938). 

83 McNair, The Development of International Justice (1954); Lautcrpacht, Private Law 
Sources and Analogies of International Law (1927), The Function of Law in the Inter¬ 
national Community (1933), The Development of International Law by the Permanent 
Court of International Justice (1934); Ralston, 7 he Law and Procedure of International 
Tribunals (1926), Supplement thereto (1936); Rosenne, The International Court of 
Justice, 1957; Beckett, “ Decisions of the Permanent Court of International Justice 
on Points of Law and Procedure of General Application,” in British Year Book of 
International Law, 11 (1930), pp. 1-54, “ Les Questions d'interct general au point de 
vue juridique dans la jurisprudence de la Cour permanente de Justice internationale,” 
in Recueil des Cours , 39 (1932) (i), pp. 135-169, and ibid. 50 (1934) (iv), pp. 193-205; 
Fitzmaurice, “ The Law and Procedure of the International Court of Justice,” in 
British Year Book of International Law , 27 (1950), pp. 1-41, 28 (1951), pp. 1-28, 29 
(1952), pp. 1-62, 30 (1953), pp. 1-70; Bastid, ” La jurisprudence de la Cour intcr- 
nationalc dc Justice,” in Recueil des Cours, 78 (1951) (i), pp. 579-686; Schwarzenberger, 
International Law as Applied by International Courts and Tribunals (3rd ed. 1949); 
Hambro, The Case Law of the International Court (1952); Cheng, General Principles of 
Law as Applied by International Courts and Tribunals (1953). 
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primarily because the process of judicial and arbitral decision 
is instinctively regarded by the common lawyer as the most important 
factor in the development of the law. This is not necessarily 
true in a phase of legal development when the boundaries of the 
law are being extended to include wholly new territory which must be 
claimed and mapped out in the first instance by legislative action, but 
while it is important for this reason to avoid exaggerating the part 
which judicial and arbitral decison can play in the foreseeable future 
they have none the less during the last generation transformed the 
character of the law within its accepted frontiers by substituting 
reasonably authoritative precedent for inchoate and debatable custom. 
Wheaton and Phillimore, Westlake and Hall were hardly ever in the 
position of being able to cite an international decision or award as 
authority for their views, and had little access to the judicial decisions 
of other countries; the contemporary international lawyer not only 
can, but increasingly does, rely systematically on such sources. 

Among the law-making processes of the international community 
the prospects for the codification of international law call for con¬ 
tinuing attention. 34 It is primarily in respect of the law governing 
the relations between States, the law of treaties, and the law of arbitra¬ 
tion and judicial settlement, which are based so largely on custom, 
rather than of the newer branches of international law which have 
been developed chiefly on the basis of law-making treaties, that the 
codification of international law as such may have a significant part 
to play, and the main emphasis of codification in the sense of restating 
and developing the existing law, as distinguished from new legislative 
enactment, has properly been in these fields. An analogous process 
of consolidation, systematisation, and in some cases clarification of 
treaty provisions, is necessary in the newer fields but calls for different 
instruments and methods of work and must be mainly the respon¬ 
sibility of the appropriate specialised bodies. The difficulties which 
have been encountered in connection with the authority of customary 


84 Cf. Hurst, “ Plea for the Codification of International Law on New Lines,” in Trans¬ 
actions of the Grotius Society. 32 (1946), pp. 135-153; McNair, The Development and 
Formulation of International Law, in International Law Association, Report of the Forty- 
Second Conference , Prague , 1947, pp. 64-66 and 82-111; Jennings, “The Progressive 
Development of International Law and its Codification,” in British Year Book of 
International Law , 24 (1947), pp. 301-329; Lautcrpacht, “Codification and Devel¬ 
opment of International Law,” in American Journal of International Law, 49 (1955), 
pp. 16-43; cf. also the follovdng earlier discussions which are still illuminating: Baker, 
“ The Codification of International Law,” in British Year Book of International Law , 
5 (1924), pp. 38-65; Bricrly, “The Future of Codification,” ibid. 12 (1931), pp. 1-12; 
and see particularly. United Nations, Yearbook of the International Law Commission. 
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law have an important bearing on the prospects for codification; 
an effort on an altogether new scale is required to secure substantial 
results, and important changes of method may be necessary. An 
assessment of the progress and prospects of codification is, however, 
a necessary part of the analysis of the law-making processes of the 
international community. 

The Relation between International and Municipal Law 

The relation between international and municipal law is partly 
a problem of jurisprudence, partly a problem of international law 
which is frequently of practical importance in diplomatic discussions 
and international arbitration, partly a problem of the municipal law 
of the country where a particular question arises. As a problem of 
jurisprudence the question has frequently dominated the general 
theory of international law as expounded by speculative writers 85 
to the extent of determining the general character of the legal systems 
of particular thinkers as monist or dualist. Some account of these 
controversies is a necessary part of the philosophical and historical 
background to the present law, but it is believed that the instinct of 
the common lawyers in treating them as of relatively secondary 
importance 36 has been a sound one. No speculative system con¬ 
cerning the philosophical and logical foundations of international law 
and its relationship to municipal law has commanded general or 
continued acceptance. 37 Such systems play, however, the same 
part as speculative jurisprudence plays in all branches of law; they 
furnish a body of general ideas which constitute the cultural back¬ 
ground of the development of the law; in this manner they may 
exercise a fertilising or a petrifying influence and affect profoundly, 
for good or for ill, the general course of legal development. The 
empirical approach of the common lawyers, while fundamentally 
valid, must therefore be qualified by a willingness to allow jurispru¬ 
dential speculation to enrich the law without weakening the roots 

86 e.g., Triepel, “ Les rapports entre Ic droit international et le droit interne,’' in Reciteil 
des Cours, 1 (1923), pp. 77 -121; Anzilotti, Cows de droit international , French trans¬ 
lation by Gidel, Vol. i (1929), pp. 49-65; Kelscn, “ Les rapports de systeme entre le 
droit interne et le droit international public," in Recucil des Cours , 14 (1926), pp. 231- 
331; the same, General Theory of Law and the State (1945), pp. 328-388. 

88 Cf. McNair in Transactions of the Grotius Society , 30 (1944), at p. 11; Fischer Williams, 
Aspects of Modern International Law (1939), pp. 75-82. 

37 Brierly, “ Le Fondement du caractcrc obligatoire du droit international," in Recueil 
des Cours , 23 (1928) (iii), pp. 467-549; Glanvillc Williams, “ International Law and the 
Controversy concerning the Word ‘ Law V* in British Year Book of International Law, 
22 (1945), pp. 146-163; Modern Theories of Law, ed. Jennings (1933). 
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in experience and capacity for natural processes of growth which 
constitute its strength. 

The primacy of international law in all proceedings before inter¬ 
national bodies now rests on a solid basis of judicial, arbitral and 
diplomatic precedent 88 the exposition of which presents no special 
difficulty and calls for no special comment here. 

Though the status of international law in the municipal law of 
any particular country is primarily a matter of municipal rather than 
of international law, 38 some treatment of the subject is necessary to 
the understanding of the scope, effectiveness and modus operandi 
of international law, and it is therefore rightly included in the exposi¬ 
tion of international law as such; it is most desirable that this question 
should be treated comparatively on the basis of the existing positive 
law of a substantial number of States and not doctrinally or on a 
positive basis restricted to the law of one State or a number of States 
with similar legal systems. 40 Some consideration of the extent to 
which existing national law or practice affords a solid .sub-structure 
for the further development of international law and organisation or 
calls for modification with a view to securing a fuller integration of 
the legal structure of the international community is also desirable 
in this connection, 41 and the long-range implications of the merger 
of the substantive content of international and national law which is 
taking place in such fields as human rights, property rights of a 
distinctly international character, and common rules and standards, 
remain to be fully explored. This question has been considered 


38 e.g., Moore, Digest of International Law (1906), Vol. 1, pp. 4-7; Hackworth, Digest of 
International Law (1940), Vol. 1, pp. 24-35; Morgcnstern, “Judicial Practice and the 
Supremacy oflntcrnational Law,'* in British Year Book of International Law , 27 (1950), 
pp. 42-48. 

39 Picciotto, The Relation of International Law to the Law of England and the United States 
(1915); Dickinson, “Changing Concepts and the Doctrine of Incorporation,” in 
American Journal of International Law, 26 (1932), pp. 239-260; Lauterpacht, “Is 
International Law Part of the Law of England ? ”, in Transactions of the (irotius 
Society , 25 (19J[g), pp. 51-88; McNair, “The Method whereby International Law is 
made to Prevail in Municipal Courts on an Issue oflntcrnational Law,” in Transactions 
of the Grotius Society, 30 (1944), pp. 11-49; Jenks, ” The Authority in English Courts 
of Decisions of the Permanent Court of International Justice,” in British Year Book of 
International Law, 20 (1939), pp. 1-36; Morgcnstern, “Judicial Practice and the 
Supremacy of International Law,” ibid. 27 (1950), pp. 48-92. 

40 The United Nations Legislative Series includes a most useful volume of Laws and 
Practices concerning the Conclusion of Treaties covering eighty-six different countries; 
an equally comprehensive survey of the status of customary international law in 
national law, though doubtless more difficult to prepare, would also be of great value. 

41 Mirkine-Guctzevitch, Les Nouvelles tendances du droit constitutionnel (1931); the same, 
“ Droit international et droit constitutionnel,” in Recueil des Cours , 38 (1938) (iv), 
pp. 311-463; Jenks, “ The Proposed Peace Act,” in Transactions of the Grotius Society , 
21 (1935), pp. 1-21; Paul de Visscher, “ Les Tendances intcrnationales des constitu¬ 
tions modernes,” in Recueil des Cours , 80 (1952) (i), pp. 511-577. 
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hitherto primarily in connection with the controversy between 
monist and dualist theories and for this reason has been discussed on 
a somewhat abstract basis. It would also seem desirable to examine 
it from another angle. In such fields as aviation, safety of life at 
sea, postal relations, quarantine regulations and telecommunications, 
however, the international and national rules have in many cases be¬ 
come indistinguishable for practical purposes to the extent of national 
services being operated on the basis of international manuals of regu¬ 
lations. This goes substantially beyond treating prize law or the law 
of maritime jurisdiction or the law relating to diplomatic immunities 
as a part of the law of the land; it involves the international and 
national regulation of matters governed by detailed technical rules 
and standards being for practical purposes merged in a system which 
is wider than municipal law. In such cases we are confronted with a 
practical consolidation of the detailed content of the international and 
national legal systems which represents a new factor of major im¬ 
portance in the relationship between international and municipal 
law. 

The Law Governing Peaceful Relations Between States 

States continue, and will long if not always continue, to be the basic 
units of organisation of the international community, and the law 
governing the relations between States, while no longer representing 
the whole of international law, therefore continues, and must con¬ 
tinue, to be a leading division of the law. In view of its nature and 
importance this division of the law is most appropriately dealt with 
for purposes of analysis and exposition immediately after the law 
governing the structure and law-making processes of the international 
community and prior to the examination of the newer developments. 
The law governing the relations between States includes both the 
traditional core of the law which has been so widely criticised as 
unduly formal in character and a new body of law governing the 
economic relations of States as such. 

The Traditional Core 

Even in respect of the traditional core of the law, there have been far- 
reaching changes in recent years, and the law is at present in a particu¬ 
larly fluid stage of development. The changes have resulted in part from 
the impact on international law of international organisations, 42 in 

42 Cf. “The Impact of International Organisations on International Law,” pp. 193-207 

below. 
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part from the influence of new and newly influential members of the 
international community on the development of the law and the 
modification of existing law, in part from the need to ad^pt the law 
to changed economic, social and technological conditions, in part 
from the emergence of new problems with which international law 
is being called upon to concern itself for the first time. The most 
fundamental of these changes is that in the legal status of war and 
neutrality resulting from the General Treaty for the Renunciation 
of War, the Charter of the United Nations and other instruments, 43 
but few of the traditional topics of international law have escaped 
the influence of far-reaching change. The law of State immunities, 
for instance, has been extensively reconsidered, primarily as the result 
of the extension of the economic activities of the State. 44 The status 
of armed forces stationed in friendly territory in time of peace has 
assumed an altogether new importance. 45 The question of foreign 
effects of nationalisation of property has continued to present new 
aspects. 46 The emergence of the problem of the continental shelf and 
of sovereignty over submarine areas generally as the result of it having 
become practicable to exploit economically oil and other resources from 
the bed of the sea 47 has involved some qualification of the earlier 
law concerning the freedom of the seas. The decision of the 

48 Cf. Oppenhcim, International Law, 6th ed. by Lauterpacht (1944), Vol. 2, pp. 144-162 
and 501-506; Lauterpacht, “The Limits of the Operation of the Law of War” in 
British Year Book of International Law , 30 (1953), pp. 206 -243; Quincy Wright, “The 
Outlawry of War and the Law of War,’* in American Journal of International Law , 47 
(1953), pp. 365-376; Lalivc, “ International Organisation and Neutrality,” in British 
Year Book of International Law , 24 (1947), pp. 72-89. 

44 Cf Lauterpacht, “ The Problem of Jurisdictional Immunities of Foreign States,” ibid. 
28 (1951), pp. 220-272; Fawcett, “ Legal Aspects of State Trading,” ibid. 25 (1948), 
pp. 34—51; Hamson, “Immunity of Foreign States: The Practice of the French 
Courts,” ibid. 21 0950), pp. 293-331. 

46 Cf. Barton, “ Foreign Armed Forces: Immunity from Supervisory Jurisdiction,” ibid. 
26 (1949), pp. 380-413, 44 Foreign Armed Forces: Immunity from Criminal Jurisdic¬ 
tion,” ibid. 27 (1950), pp. 186-234; and “Foreign Armed Forces: Qualified Jurisdic¬ 
tional Immunity,” ibid., 31 (1954), pp. 341-370. 

46 Cf. Annuaire de Tlnstitut de droit international , Vol. 43 (i) (1950), pp. 42-132, Vol. 44 
(ii) (1952), pp. 251-323; Fawcett, “Some Foreign Effects of Nationalisation of 
Properly,” in British Year Book of International Law , 27 (1950), pp. 355-375; Isi 
Foighel, Nationalization , 1957. 

47 Cf. Vallat, “The Continental Shelf,” ibid. 23 (1946), pp. 233-338; Hurst, “The 
Continental Shelf,” in Transactions of the Grotius Society , 34 (1948), pp. 153-169; 
Waldock, “ The Legal Basis of Claims to the Continental Shelf,” ibid. 36 (1950), pp. 
115-148; Lauterpacht, “ Sovereignty over Submarine Areas,” in British Year Book of 
International Law, 27 (1950), pp. 376-433; Young, “Present Developments with respect 
to the Continental Shelf,” in American Journal of International Law , 42 (1948), 
pp. 848-855, and “ The Legal Status of Submarine Areas beneath the High Seas,” 
ibid. 45 (1951), pp. 225-239; Report of the International Law Commission covering the 
Work of its Fifth Session , 1 June- 14 August 1953, United Nations Document, 
General Assembly Official Records, Eighth Session, Supplement No. 9 (A/2456). See 
also Hurst, 44 Whose is the Bed of the Sea? ” in British Year Book of International 
Law , 4 (1923-1924), pp. 34-43. 
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International Court of Justice in the Anglo-Norwegian Fisheries Case 48 
has raised important questions concerning the delimitation of coastal 
waters. The prospect that it may be possible to exploit natural resources 
in the Antarctic and the opening up of “ great circle ” air routes in the 
northern hemisphere have given a new importance to the question of 
sovereignty over polar areas. 49 The development of atomic energy 
confronts international law with new problems. 60 The projection of 
human activity into inter-planetary space may shortly confront 
international law with altogether unprecedented problems comparable 
in importance to those of the freedom of the seas and the sovereignty 
of the air. 61 Although the law of war, much of which is applicable to 
international collective action in restraint of an illegal use of aggres¬ 
sion, 62 has been extensively revised by the Geneva Conventions of 
1949, 6 8 atomic energy, aerial bombardment and guided missiles all 
present problems calling for further consideration. 64 

Superficially, this widespread ferment may create an impression of 
general uncertainty which will confirm the scepticism of the critics of 
international law, but it corresponds to the periods of uncertainty 
through which every system of law necessarily passes during phases of 
rapid development. 66 As Fischer Williams so aptly said, “ It is true that 
much of international law has still to be developed, and that we are 
only at the beginning. This, however, ought not to be made a reproach 
to international law, and least of all by English or American lawyers 
who have seen their own system develop slowly, adapting itself to facts 
as they change, and always with a certain fringe of unsettled points 
arising with each new set of practical problems.” 66 On a closer view, 
despite the apparent set-backs which sometimes occur when new or 
newly influential members of the international community challenge 


48 I.C.J. Reports , 1951, pp. 116-209; and see Waldock, “ The Anglo-Norwcgian Fisheries 
Case/’ in British Year Book of International Law , 28 (1951), pp. 114-171. 

49 Cf. “ An International Regime for Antarctica," pp. 366-381 below. 

60 Cf. “ Atoms for Peace in International Law,” pp. 300-365 below. 

61 “ International Law and Activities in Space,” pp. 382-407 below. 

62 Cf. Lautcrpacht, “ The Limits of the Operation of the Law of War,” in British Year 
Book of International Law, 30 (1953), pp. 206-243; see also Proceedings of the American 
Society of International Law , 1952, pp. 216-220, and 1953, pp. 90-121. 

68 Cf. Joyce Guttcridgc, “ The Geneva Conventions of 1949,” in British Year Book of 
International Law , 26 (1949), pp. 294-336. 

64 JCf. Kunz, “ The Chaotic State of the Laws of War,” in American Journal of International 
Law , 45 (1951), pp. 37-61; Lauterpacht, ” The Problem of the Revision of the Law of 
War,” in British Year Book of International Law , 29 (1952), pp. 360- 382. 

66 Cf. Fifoot, Lord Mansfield (1936), especially pp. 198-229; Pound, Interpretations of 
Legal History (1946); Cardozo, The Growth of the Law (1924); Wright, “ The Common 
Law in its Old Home,” in Legal Essays and Addresses (1939), pp. 327-386; Denning, 
The Changing Law (1953). 

80 Chapters on Current International Law and the League of Nations (1929), p. 339. 
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what was assumed to be a generally accepted rule, when more detailed 
analysis shows problems to be more complex than had been supposed, 
or when relatively amorphous custom is put to the test of judicial 
decision, there is a reasonably consistent general trend towards enlarging 
the scope of the law, defining its rules with greater precision, and 
eliminating traditional survivals which have ceased to correspond to 
present-day conditions or needs. The traditional core of international 
law—the law relating to territory, jurisdiction, immunities, and similar 
aspects of the relationships of States as such—is being progressively 
modified to bring it into closer correspondence with contemporary 
needs and is thereby assuming its place within the wider concept of a 
common law of mankind. 

There is sometimes a close relationship between the rules concerning 
matters such as territory and jurisdiction which govern directly the 
relations of States and rules applicable to individuals which comple¬ 
ment the rules governing the relations of States. The freedom of the 
seas, for instance, would afford no effective guarantee of the safety of 
navigation and commerce in the absence of the International Code of 
Signals, the International Collision Regulations, the Safety of Life at 
Sea Convention, and the Brussels Conventions on Collisions and 
Salvage which in practice govern the operation of ships. 67 It is by 
means of these instruments that the development of international 
law has made the high seas a safe highway for the world. Similarly, 
the freedom of the seas would be incompatible with the proper conserva¬ 
tion of marine resources in the absence of international fisheries and 
whaling conventions and regulations which apply directly to in¬ 
dividuals 68 ; in these circumstances, such instruments should no longer 
be regarded, as they were quite naturally, and indeed properly, regarded 
in the early stages of their development, as conventional exceptions to 
the general law, but rather as a conventional counterpart in the absence 
of which the customary law derived from the general principle of the 
freedom of the seas would produce chaos. The difference may be one 
of emphasis, but it is none the less important and it involves a consider¬ 
able recasting of the traditional exposition of the subject. As another 
illustration may be mentioned the case of international canals in which 

67 Colombos, The International Imw of the Sea (3rd ed., 1954), pp. 252-287. 

58 Colombos, op. cit. y pp. 304-321; Jessup, “ L’Exploration dcs richcsscs dc la mer,” 
in Recueil ties Cours , 29 (1929) (iv), pp. 405-511; TomaSevitch, International Agree¬ 
ments on Conservation of Marine Resources (1943); Leonard, International Regulation 
of Fisheries (1944); International Law Commission, Report on Fifth Session , 1953, 
United Nations Document, General Assembly Official Records, Eighth Session, 
Supplement No. 9 (A/2456). 



The Law Governing Peaceful Relations Between States 41 


the principle of freedom of access on equal terms for the vessels of 
all nations laid down by treaties concluded by the States primarily 
concerned would be ineffective in the absence of navigation rules for 
the security of navigation and tonnage measurement rules on the 
basis of which canal dues are assessed. There is no uniformity in the 
precise legal nature of these rules. The Suez Canal Rules of Navigation 69 
originated as regulations made by the Suez Canal Company in virtue 
of the authority conferred upon it by the Act of Concession granted 
by the Egyptian Government; the Suez Canal Measurement Rules 60 
were recommended by an International Tonnage Commission of 
representatives of twelve maritime powers which met at Constantinople 
in 1873 and made mandatory upon the Suez Canal Company by a 
decree of the Sultan of Turkey; the present and future positions 
continue to be matters of controversy and discussion. The Rules 
and Regulations for the Navigation of the Panama Canal and the 
Panama Canal Measurement Rules are based on statutes and executive 
orders of the United States. 61 To disregard such rules and regulations 
on the ground that they have not the formal status of law between 
States and are subject to unilateral modification is, however, to give 
a quite artificial picture of the legal regime of international canals as 
it operates in practice. In this and analogous cases, the most appropriate 
manner in which to expound the present state of the law would appear 
to be to describe in the usual manner the applicable treaty provisions 
such as the Convention of Constantinople and the Hay-Pauncefote 
and Hay-Varilla Treaties, to indicate where the competence to regulate 
the use of the canals is lodged and how it is exercised, and to give some 
brief account of the principles underlying the rules and regulations 
which, irrespective of their precise technical status, constitute for 
mariners, shipowners and traders throughout the world the working 
law of international canals in time of peace. These illustrations arc 
indications of the extent to which, in certain fields, the satisfactory 
operation of the law governing the relations between States is dependent 
on the parallel operation of instruments prescribing uniform inter¬ 
national rules for the conduct of individuals; they also emphasise the 
inter-dependence of the main divisions into which we have found it 
convenient to classify contemporary international law. 

69 Wilson, The Suez Canal (2nd ed., 1939), pp. 193-205. See also, infra, p. 97. 

60 Ibid., pp. 205-210. 

61 Padelford, The Panama Canal (1942), pp. 92-117. 
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The Law Governing Economic Relations between States 

The growth of an increasingly interdependent world economy has 
been reflected in the development of a new body of law governing the 
economic relations between States which is based mainly on the provi¬ 
sions of law-making treaties. As the result of the Articles of Agreement 
of the International Monetary Fund, which are now in force for the 
sixty-four Member States of the Fund, changes in exchange rates are no 
longer a purely national matter; each member of the Fund has an 
obligation to maintain orderly exchange arrangements on the basis 
of par values agreed with the Fund, to refrain from discriminatory 
currency arrangements and multiple currency practices and to achieve 
and maintain a multilateral system of payments in respect of current 
transactions; certain obligations of consultation must be fulfilled 
before rates are changed, and if changes are made without the con¬ 
currence of the Fund the member may incur certain disabilities ca ; 
while the Fund is not given final authority over national policies 
concerning currency depreciation or appreciation, these policies no 
longer result from unilateral decisions which no international authority 
is formally entitled to appraise or to take recognised measures to 
counteract; they have been brought within the ambit of the law. In 
like manner, for the thirty-five contracting parties to the General 
Agreement on Tariffs and Trade, changes in commercial policy and 
tariff schedules are no longer a purely national matter; they are bound 
by an international agreement which embodies obligations of consulta¬ 
tion and constitutes a general code governing the commercial relations 
of States.* 3 Even the law governing the relations between States in 
the strictest sense is increasingly acquiring an important economic 
content. 

While the new body of law governing the economic relations of 
States as such is based mainly on the provisions of law-making treaties, 
there is also scope for some development of this division of the law by 
other means. The equitable solution of conflicts of State interests 
arising out of diversions of water and other artificial interferences 
with the natural course of streams for such purposes as navigation, 
irrigation and the development of hydro-electric power affords a 
significant illustration of a problem in respect of which, although the 
law may be inchoate and regulation based on agreement the only fully 

62 Nussbaum, Money in the Law—National and International (2nd ed., 1950), pp. 525-546; 

Mann, The Legal Aspect of Money (2nd ed., 1953), pp. 428-434. 

88 Hawkins, Commercial Treaties and Agreements: Principles and Practice (1951); Seyid 

Muhammad, The Legal Framework of World Trade , 1958. 
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satisfactory method of adjusting conflicting interests, there is consider¬ 
able scope for the formulation of guiding principles by means of 
custom and judicial and arbitral decision. 64 The Trail Smelter 
Arbitration 66 is an interesting indication of the way in which the 
international law of air and water pollution may be developed in the 
same manner. The industrial utilisation of atomic energy may present 
similar problems in the event of action or negligence on the territory 
of one State producing loss or damage on the territory of another. 
One can conceive of a situation in which economic loss to one State 
resulting from action taken by another State unreasonably or in violation 
of its international obligations relating to monetary or economic 
policy might be regarded as giving rise to a claim for compensation. 46 
These, however, are speculations which outrun the present stage of 
development of the law. 

Financial transactions among States are another subject the law 
concerning which is in an early stage of development. The monetary 
law of inter-State obligations is largely unexplored, 67 while the limits, 
if any, of international financial contracts, the legal machinery of 
international payments, and the desirability of an international 
procedure analogous to bankruptcy proceedings—subjects which 
attracted considerable attention in connection with the international 
indebtedness of the inter-war period 68 —call for fuller consideration. 
The law on these subjects, while governing the relations of States as 
such, is not in any sense a law defining or delimiting their jurisdiction 
but a law governing the substance of their economic and financial 
relations. 


International Guarantees of Human Rights 

One of the healthiest reactions to modem totalitarianism and the 
events of the Second World War has been a renewed emphasis on the 
fact that men are the “ ultimate members ” of the society of States 
and on the part which can and should be played by international law 
and organisation in the protection of human rights and fundamental 
freedoms. 69 Such a concept is not in any way new to international 

64 Cf. Smith, The Economic Uses of International Rivers (1931), especially pp. 150-153; 
Sauser-Hall, “ L'Utilisation industrielle des fleuves internationaux,” in Recueil des 
Cours t 83 (1953). 

66 United Nations, Reports of International Arbitral Awards , 1949, pp. 1905-1982. 

66 Cf. “ Employment Policy in International Law,” pp. 255-299 below. 

67 Mann, op. cit pp. 445-463. 

68 See, for instance Fischer Williams, Chapters on Current International Law and the 

League of Nations (1929), pp. 257-419; see also Borchard, State Insolvency and Foreign 
Bondholders (1951). 69 Lautcrpacht, International Law and Human Rights (1950). 
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law. It was perhaps the most characteristic feature of the work of 
Vittoria and during the intervening centuries it has never been lost 
from view. 70 Even writers who have denied individuals any status 
in international law have dealt in detail with rules of international 
law designed for their protection. Oppenheim, for instance, without 
conceding like Westlake that men are the ultimate subjects of the law, 
states very clearly that “ the individual is often the object of inter¬ 
national regulation and protection, and this statement has been 
elaborated by his Editor into the proposition that ‘ individuals are 
the ultimate objects of international law, as they are, indeed, of all 
law’.” 71 

Historically, the preoccupation of international law with human 
rights has developed in four main contexts: (a) international action 
for the suppression of slavery and the slave trade, from the Congress 
of Vienna to the adoption in 1956 of the Supplementary Slavery 
Convention 72 ; (b) other international measures for the protection 
of backward peoples, notably the Berlin and Brussels Acts of 1885 
and 1890, and the mandates and trusteeship agreements 73 ; (c) inter¬ 
national arrangements for the protection of minorities, including 
those relating to the Balkans agreed upon at the Berlin Congress of 
1878 and culminating in the minorities treaties and declarations 
administered by the League of Nations which embodied undertakings 
to assure the full and complete protection of life and liberty without 
distinction of birth, nationality, language, race or religion, and 
included provision for the free exercise of religion, rights of nationality 
and emigration, equality before the law, educational facilities for 
minorities, and similar matters 7i ; and (d) the development in the 
law of State responsibility of the concept of an international standard 

70 Cowles, “The Impact of International Law on the Individual,’’ in Proceedings of the 
American Society of International Law, 1952, pp. 71-85. 

71 International Law (8th ed. by Lautcrpacht, 1955) Vol. 1, p. 636; see also Manner, 
“ The Object Theory of the Individual in International Law,” in American Journal of 
International Law , 46 (1952), pp. 428-449. 

72 Cf Wheaton, History of the Law of Nations (1845), pp. 497-498 and 585-737; Vitta, 
“ La defense internationale dc la libertc et dc la moralite individuelles,” in Recueil 
des Cours , 45 (1933) (iii), pp. 561-617; United Nations Publication No. 1951, xiv. 2, 
The Suppression of Slavery. 

73 Cf Lindlcy, The Acquisition and Government of Backward Territory in International 
Law (1926); Bentwich, The Mandates System (1930); Quincy Wright, Mandates under 
the l eague of Nations (1930); Duncan Hall, Mandates y Dependencies and Trustee¬ 
ship (1948). 

74 Cf. Stone, International Guarantees of Minority Rights (1932); Regional Guarantees of 
Minority Rights (1933); Kacckenbecck, The International Experiment of Upper Silesia 
(1942); I to, La Protection des minorities (1931); Mandelstam, La Protection internationale 
des minorities (1931); Macartney, National States and National Minorities , 1933; 
Robinson and others. Were the Minorities Treaties a Failure ? 1943; Azcarate, League 
of Nations and National Minorities , 1946. 
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for the treatment of aliens, applicable to such matters as unlawful 
arrest, detention, harsh treatment during imprisonment, refusal of 
access to court or its equivalent, unreasonable delay in administering 
justice, irregularities in the conduct of proceedings, and contractual 
and property claims. 75 With the formulation of the Universal 
Declaration of Human Rights as an expression of the legal conscience 
of mankind, 76 the discussion of proposed covenants of human rights 
designed to embody obligations binding upon States, the entry into 
force of a European Convention for the Protection of Human Rights 
and Fundamental Freedoms, 77 and the inclusion of guarantees for 
the protection of human rights in a substantial number of other 
international instruments including a number of international labour 
conventions, 78 matters have now reached the stage of development 
at which international guarantees of human rights must be regarded 
as one of the main substantive divisions of international law. The 
scope of this division of the law is wide. It includes all aspects of 
civil rights, important political, economic and social rights, and a 
number of collective rights such as freedom of association, in addition 
to rights of a purely individual character. In some cases the law in its 
present stage of development does no more than declare a right in 
principle; in others it embodies definite obligations upon States to 
acknowledge, respect and maintain certain rights ; in certain cases 
international procedures of redress or inquiry have been introduced. 
In relation to States which are bound by international obligations of a 
general character regarding human rights, matters such as the right to 
life, liberty, and security of the person, freedom from arbitrary arrest 
and detention, the right to a fair trial and to benefit from the presump¬ 
tion of innocence, freedom of thought, conscience, religion, and 
expression, freedom of peaceful assembly and of association, the right 
to effective means of redress against public authorities, and the right 
to equal protection of the law have become substantive requirements 
of international as well as constitutional law. They are no longer 
incidents of a special regime of minority protection or criteria for 

76 Cf. Freeman, The International Responsibility of States for Denial of Justice (1938); 
Borchard, The Diplomatic Protection of Citizens Abroad (1915); Nielsen, International 
Law Applied to Reclamations (1933); Feller, The Mexican Claims Commissions (1935). 

76 Cf Lautcrpachl, “ The Universal Declaration of Human Rights,” in British Year Book 
of International Law, 25 (1948), pp. 354-381. 

77 Cf Robertson, “The European Convention for the Protection of Human Rights,” 
in British Year Book of International Jmw, 27 (1950), pp. 145-163; also in 28 (1951), 
pp. 359-365, and 29 (1952), pp. 452-454. 

78 Cf Jenks, The International Protection of Trade Union Freedom , 1957; see also Jcnks 
in Recueil des Cours , 87 (1955) (i), pp. 1-111. 
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determining whether there has been a denial of justice to an alien 
but general rules of law applicable to nationals as well as to aliens 
and minorities. This is already the position in respect of the parties 
to the European Conventions for the Protection of Human Rights 
and Fundamental Freedoms, and the entry into force of a satisfactory 
International Covenant on Civil and Political Rights would establish 
the same position on a broader geographical basis. A legal system 
in which such rights increasingly hold a central place has evolved 
far in the direction of a common law of mankind. It is no longer a 
law between States only and exclusively but a law which embodies 
guarantees of individual rights which are simultaneously national 
and international in character and are enforceable by both national 
and international procedures. The economic and social rights 
proclaimed in the Universal Declaration of Human Rights and 
formulated for acceptance by governments as obligations in the 
proposed International Covenant on Social and Economic Rights, 
like those proclaimed in national constitutions, 79 are by their very 
nature of a different legal character and are not susceptible of enforce¬ 
ment by legal proceedings at the instance of an interested party until 
implemented by specific legislation; in the case of many of these 
rights, however, including the right to just and favourable conditions 
of work, the right to rest and leisure, the right to equal pay for equal 
work, the right to protection against unemployment, the right to social 
security, and the right to form and join trade unions, the necessary 
specific legislation already exists, internationally and nationally, in 
the form of the relevant international labour conventions, 80 some of 
which have been widely ratified, and the national legislation im¬ 
plementing these conventions; the process of giving them a specific 
content in this manner is, of course, a continuing one. The common 
law of mankind towards which the international legal system has 
already evolved so far is increasingly a law with a developed social 
content. 

Property Rights of a Distinctively International Character 

There are certain property rights of a distinctively international 
character which are probably most conveniently discussed as a 
separate division of the law, though the matter must be regarded as 
debatable and to some extent a question of convenience and opinion. 

79 International Labour Office, Constitutional Provisions concerning Social and Economic 

Policy , 1944. 80 See The International Labour Code f 1951, 2 vols. (1952). 
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The characteristic of such rights is that, unlike rights in respect of 
immovables which are governed wholly by the lex situs 81 or rights 
acquired under one legal system which are recognised under other 
legal systems by virtue of the principles of private international law 82 
or are protected internationally by the diplomatic protection extended 
by States to their nationals, 83 these rights are most appropriately 
regarded as being distinctively international in origin and character. 

As an illustration we may take the rights provided for in the union 
conventions on copyright, patents and trade marks, which specifically 
provide that the participating countries constitute a union for the 
protection of each of these rights. The classification of these rights, 
which have long constituted an imposing body of law, 84 has tended 
to be a matter of somewhat arbitrary personal taste. Hall solved 
the problem by ignoring them. 86 Brierly refers briefly to the Copy¬ 
right Union as an example of the older type of public international 
union. 86 Lauterpacht’s Oppenheim, in the fifth to the seventh 
editions, mentioned them in an appendix listing the more important 
general conventions, and in the eighth edition refers to both copyright 
and patents in a footnote to the account given in the appendix on 
UNESCO. 87 Hyde deals with the matter as a subdivision of the 
exercise by a State of certain rights as sovereign within its own 
domain. 88 Fauchille discusses the subject in a chapter describing 
different types of treaties. 88 Bustamante deals with it as one of the 
subdivisions of international administrative law. 00 These variations 
reflect the absence of any accepted view of the relationship of the 
union conventions on these subjects to the general body of inter¬ 
national law. The rights provided for in these conventions have, 
however, an international character which distinguishes them from 
rights vested under the law of one country which are recognised in 
other countries by application of the principles of private international 

81 Cheshire, Private International Law , (2nd ed. 1938), pp. 409-414. 

82 Ibid ., pp. 4-6. 83 Borchard, op. cit . 

84 Ladas, The International Protection of Industrial Property (1930); the same, The Inter¬ 
national Protection of Literary and Artistic Property (1938); Bodenhausen, “ Problcrncs 
actuels du droit international de la propriety industrielle, littcrairc et artistique,” in 
Recueil des Cours y 74 (1949) (i), pp. 383-463. 

85 Schwarzenbcrger, Manual of International Law (1947), and Starke, Introduction to 
International Law (3rd ed., 1954), may also be mentioned as general textbooks which 
omit the subject entirely. 

88 Law of Nations (4th ed., 1949) p, 95. 

87 International Law y (8th ed., 1955) Vol. 1, pp. 992-993. 

88 International Law Chiefly as Interpreted and Applied by the United States (2nd revised 
ed., 1945) pp. 680-686. 

89 Trait6 de droit international public , Vol. 1, Part 3 (1926), pp. 455-460. 

90 Derecho Internacional Publico (1934), Vol. 2, pp. 131-215. 
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law or protected internationally by the diplomatic protection of 
citizens. The rights internationally recognised by virtue of these 
conventions are derived partly from the law and practice of the 
country where the right was first claimed, partly from the application 
of the principle of national treatment in the country where the 
question arises, and partly from specific provisions of the conventions. 
In these circumstances, they are most conveniently construed as 
distinctively international rights based primarily on the conventions, 
though governed in certain respects by the municipal law applying 
these conventions. They are, therefore, it is submitted, most appro¬ 
priately regarded as constituting a separate division of the law 
intermediate between human rights protected by international guaran¬ 
tees and common rules established by international instruments; they 
differ from the first in that they protect rights of property rather than 
human rights and from the second in that they provide for the protec¬ 
tion of individual and, in general, transferable rights of property rather 
than for the observance of common rules and standards. 

The same general division of the law would also include any similar 
international protection which may be developed in respect of scientific 
property (a topic which has been the subject of considerable discussion 91 
but which the Interim Copyright Committee established by the Univer¬ 
sal Copyright Convention has regarded as being outside the field of 
copyright as it stands at present) 82 or in respect of the rights of 
performers, record manufacturers and broadcasting organisations. 83 

It is a matter of consideration whether certain other rights to draw 
money which are derived from international instruments or protected 
by international guarantees, such as migrants’ pension rights, 84 are 
not most logically and conveniently dealt with under the same general 
heading; in some cases the existence of such rights, and not meiely 
their international validity, is derived from an international instrument, 
in that the conditions of entitlement are only satisfied if account is 
taken of periods of time governed by different laws and regulations. 

The possibility that some of the rights arising out of the loan and 
bond transactions of the International Bank for Reconstruction and 
Development and certain other international financial transactions 

01 Unesco Copyright Bulletin , Vol. 6, No. 2 (1952). 

82 Ibid., Vol. 7, No. 2 (1954), pp. 51-53. 

83 As regards which see International Labour Organisation, Advisory Committee on 
Salaried Employees, Second Session, Geneva, 1952, Report III, Rights of Performers 
in Broadcasting , Television and the Mechanical Reproduction of Sound. 

84 Cf Jcnks, “The Maintenance of Migrants' Pension Rights Convention, 1935," in 
Political Science Quarterly , 51 (1936), 215-229, 
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should be classified in the same manner as property rights of a 
distinctively international character also calls for closer examination. 

It is particularly difficult, at a time when there is an understandable 
reluctance to create new types of property right, to assess the probable 
future importance of such property rights of a distinctively international 
character and the whole matter calls for much fuller consideration, but 
in the case of such property rights, as in that of human rights, the law 
has long since evolved from a law between States only and exclusively 
into a law which creates for the benefit of individuals rights the 
international and national character of which is merged. 

Common Rules Applicable in Virtue of International Instruments 
Oppenheim distinguishes universal international law, particular inter¬ 
national law (which is binding on two or a few States only), and general 
international law which he defines as being “ the body of such rules as 
are binding on a great many States, including the leading States.” 9fi 
The distinction is a particularly useful one in connection with the 
common rules applicable to numerous forms of international intercourse 
in virtue of law-making treaties. Few such treaties are universally 
applicable and a large proportion of them are subject to periodical 
revision and to the possibility of denunciation by the parties after an 
initial period of validity or at recurring intervals; partly for these 
reasons and partly because much of their subject-matter lies outside 
the traditional scope of the subject they have generally been regarded 
as extraneous to, or at best marginal to, international law as a legal 
system and frequently receive only passing mention in systematic 
expositions of the law. There are, however, large sectors of inter¬ 
national economic, social and cultural relations which are almost 
wholly governed by the provisions of such instruments.® 6 Aviation 87 ; 
broadcasting; customs formalities; much of maritime law 98 ; negoti¬ 
able instruments (in respect of civil law countries) 09 ; postal matters l ; 

98 International Law (8th ed., by Lauterpacht, 1955) Vol. 1, p. 5. 

90 Cf. Hudson, International Legislation , 9 volumes (1919-1945), especially the Intro¬ 
duction to Vol. 1 

97 Lemoinc, Traite de droit aerien (1947); Shawcross and Beaumont, On Air Law (2nd ed., 
1951); McNair, Lcnv of the Air (2nd cd., 1954); Pepin, " Le Droit aerien,” in Recucil 
des Cours, 71 (1947) (ii), pp. 481-547; Jennings, “ Some Aspects of the International 
Law of the Air,” ibid. 75 (1949) (ii), pp. 513-588; Goedhius, “ Questions of Public 
International Air Law,” ibid. 81 (1952) (ii), pp. 205 -307. 

98 Colombos, International Law of the Sea (3rd ed., 1954); Gidcl, Le Droit international 
public de la trier (1932-1934). 

99 Gutteridge, ” The Unification of the Law of Bills of Exchange,” in British Year Book 
of International Law, 12 (1931), pp. 13-30; Arminjon and Carry, La Lettre de change et 
le billet c) ordre (1938). 

1 Diena, V Unione postale universale (1950). 

j. 4 
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rail 3 and road 3 transport; sanitary regulations 4 ; telecommunica¬ 
tions 6 ; the regime of ports and inland waterways 6 ; weights and 
measures—these are only illustrations of the expanding field in which 
a large and growing volume of international transactions are governed 
by law-making treaties or analogous forms of international regulation 
which also represent a major consolidation of national law and practice. 
In the field of labour and social security the Conventions and Recom¬ 
mendations adopted by the International Labour Conference, which we 
have already examined in their bearing on human rights, are also 
common standards which are an important factor in economic policy; 
they constitute a widespread network of international obligations in 
respect of countries which have ratified Conventions and have, as a 
body of standards, exercised an even wider influence on national 
law and policy. 7 

A conception of international law which excludes these matters from 
its scope 8 or regards them as of secondary importance has now become 
wholly artificial ; a presentation of the law which treats them as special 
topics which do not requiie any radical modification of our general 
conception of the scope and content of international law or call for 
more than passing mention in a general treatment of the subject fails to 
do justice to either the intrinsic importance of these matters or the 
capacity which international law has in fact already shown to adapt 
itself to current needs. The difficulty of disentangling principle from 
detail in this new mass of law may be readily admitted; it recalls the 
analogous problem which confronts the municipal lawyer as the 
result of the ever-increasing bulk of statute law. 9 But the existence of 
such difficulties docs not alter the fact that we must find a recognised 
place in the general struct ure of international law for this growing body 
of common rules on a wide range of questions and give reasonable 
recognition to their importance in the general exposition of international 
law. In at least one leading treatise, that of Bustamante, an attempt has 

2 Travers, Le Droit commercial inter national (1932-1938); Develle, Le Regime inter¬ 
national ties votes ferrees (1935); Hostie, “ Le Transport ties marchandises en droit 
international,” in Recueil ties Cours, 78 (1951) (j), pp. 217-318. 

3 See Mancc, International Road Transport Postal , Electricity and Miscellaneous Questions 
(1947), and, for brief summaries of more recent developments. International Road 
Transport Union, Handbook of International Road Transport, 1952 and 1953-1954. 

4 Goodman, International Health Organisations (1952). 

6 Codding, The International Telecommunication Union (1952). 

6 Charles de Visscher, I.e Droit international des communications (1924). 

7 See The International Labour Code , 1951, 2 vois.. International Labour Office, Geneva, 
1952; see particularly Vol. 1, Introduction, pp. Ixviii-lxxv. 

8 e.g Holland, Lectures on International Law (1933), p. 47. 

* Cf Jenks, “ The Conflict of Law-Making Treaties,” in British Year Book of Inter¬ 
national Law, 30 (1953), pp. 401-402. 
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been made to face the problem, and the measure of success achieved 
may be regarded as encouraging. 10 These rules, while made effective 
by means of the obligation accepted by ratifying States to apply the 
regime for which they provide, and in this sense constituting obligations 
between States, have no inherent connection with the relations of States 
as such; in essence, they are common rules which apply irrespective 
of frontiers to matters which are of wider than national concern or, 
reverting to the first chapter of Grotius, 11 a law “ which is broader in 
scope than municipal law.” Some of these rules are designed to 
govern the operation of public services (irrespective of whether they are 
publicly or privately owned or controlled); others constitute the legal 
framework of fair competitive enterprise: still others lay down rules 
for the control of social evils like disease or drug addiction which 
cannot be effectively regulated on a national basis; others are designed 
primarily for the unification of private law. These rules are in the fullest 
sense “ an expression of the life of a true society ” and not merely a 
“ means for regulating external contacts.” 12 As in the case of human 
rights and of property rights of a distinctively international character, 
so in the case of these common rules there is in progress a merger of 
international and national law which is a further illustration of the 
evolution of the law of nations towards a common law of mankind. 

International Rules Governing the Conflict of Laws 

In a world community consisting of States with separate legal systems 
conflicts of law will necessarily continue to be governed primarily by 
separate systems of private international law forming part of each 
municipal legal system. In this respect there is unlikely to be any change 
in the existing position as expounded by the leading writers on private 
international law, namely, that “ private international law is that depart¬ 
ment of national law which arises from the fact that there are in the 
world different territorial jurisdictions possessing different laws ” 13 
and in certain cases different personal laws applicable within the same 
territorial jurisdiction. But there seems likely to be an increasing 
number of cases in which conflicts of law will be governed by, and in 
some cases cannot be governed except by, international rather than 
national rules. In the light of the developments of the last thirty years 

10 Derecho International Publico (1933-1938), especially Vol. 2 (1934). 

11 See supra , p. 12. 

12 Zimmern, op. tit. (supra, p. 10, n. 11). 

18 Westlake, Private International Law , 7th cd., p. 1. Cf Cheshire, Private International 
Law (2nd cd., 1938) p. 1. 
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it is no longer possible to take the view that private international 
law is “ not only municipal law and not international law ” but " treats 
only of matters which are, by the existing law of nations, within a 
State’s exclusive sovereignty to legislate upon as it pleases.” 14 

The international rules governing conflicts of laws fail into two 
groups. The first consists of common rules of conflict agreed upon by 
international convention, such as the conventions concerning personal 
status and civil procedure agreed upon at the Hague Conferences on 
Private International Law. 16 In some cases such conventions are 
complementary to conventions for the unification of the substantive 
law concerned; as illustrations may be mentioned the Geneva 
Conventions concerning certain conflicts of laws in connection with 
bills of exchange 16 and cheques. 17 The United Kingdom and other 
common law countries have in general tended to hold aloof from such 
attempts to unify private international law, and this tendency is 
understandable enough in view of the divergences between civil law 
and common law conceptions, but the First Report of the Private 
International Law Committee 18 appointed by the Lord Chancellor 
in 1952, which examines the conditions under which the United 
Kingdom might become a party to the 1951 Convention concerning 
conflicts between the national law and that of the domicil, may presage 
some gradual modification of this attitude as circumstances allow, 
though it is inevitable that progress will at best be slow if only because 
nothing would be gained by attempting to unify the rules of conflict 
applicable in common law and civil law jurisdictions at the price of 
destroying such uniformity as already exists in many of the common 
law jurisdictions. Viewing the matter, however, as one of general 
policy and principle, it is difficult to resist the conclusion reached 
by Gutteridge that “ the present state of private international law 
appears to be such as to give rise to serious misgivings ” and calls 
for sustained effort to “ pave the way for action which will result in 
general agreement as to the basic principles upon which all systems of 
the rules of the conflict of laws should be founded.” 19 Even if little 
should be achieved in unifying the rules of conflict as between the 
common law and the civil law jurisdictions, the general theory of inter¬ 
national law cannot ignore any progress which may be made in such 

14 Beckett, “ What is Private International Law ? ” in British Year Book of International 
Law, 7 (1926), p. 94. 

15 For which sec Cheshire, op. cit., pp. 16-18. 

16 Hudson, International Legislation, Vol. 5, pp. 550-558. 

17 Ibid., pp. 915-923. Cmd. 9068 of 1954. lu Comparative Law (1946), p. 60. 
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unification as among the civil law jurisdictions and our general concept 
of the scope and content of international law must include provision 
for rules of conflict common to a larger or smaller number of States 
and binding upon them in virtue of international agreement. As 
was said by the Permanent Court of International Justice in the Serbian 
Loans case, the rules of private international law “ may be common to 
several States and may even be established by international conventions 
or customs and in the latter case may possess the character of true 
international law governing the relations between States.” 20 Westlake, 
as early as 1856, coined the memorable phrase, 44 without the help 
of public international law the problems of private international law 
cannot be solved.” 21 The phrase may well have a wider application 
than he can have envisaged at the time. The general theory of public 
international law cannot dismiss private international law as something 
which it can afford to ignore. Public international law constitutes the 
general framework within which the private international law of each 
country operates, and as international relationships develop the impact 
of public international law on private international law must be 
expected to grow. 22 

Quite apart from the extent to which common rules of conflict 
binding on States may be created by international convention, there are 
certain types of conflict of law which arise and must be determined 
internationally and cannot be settled by recourse to any municipal 
system of private international law. International tribunals are some¬ 
times called upon to resolve conflicts of law in circumstances in which 
they cannot do so by applying the rules for the choice of law of one of 
the parties to the dispute. In such cases, the international tribunal 
must evolve its own rules, as the Permanent Court did in practice in 
the Serbian and Brazilian Loans cases. Such rules are not rules of 
international law in the sense of being uniform rules of the conflict of 
laws which States arc under an obligation to apply in their municipal 
courts, but they are rules for the choice of municipal law applied by 
international tribunals. 23 


1>0 P.C.I.J., Series A, Nos. 21-22, p. 41 ; see also Guardianship of an Infant Case 
( Netherlands v. Sweden ), I.C.J. Reports, 1957, 102. 

21 “ Relations between Public and Private International Law,” in Collected Papers (1914), 
p. 297. 

23 Cf. Wortley, “ The Interaction of Public and Private International Law Today,” 
Recueil des Cours , 85 (1954) (i), pp. 245-340. 

23 Cf. Hammarskjbld, Juridiction Internationale , “ La Cour Permancnte de Justice 
internationale ct le droit international priv£, at pp. 28] -282; Jenks, “ The Interpreta¬ 
tion and Application of Municipal Law by the Permanent Court of International 
Justice,” in British Year Book of International Law , 19 (1938), pp. 95-97, and “The 
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Questions also arise concerning the law applicable to the legal 
relations of international organisations with individuals and corporate 
bodies arising out of various types of transaction. 24 These questions 
cannot always be appropriately determined by reference to a particular 
national system of private international law, and the question whether 
a particular matter is governed substantively by international adminis¬ 
trative law or by a particular system of municipal law and, in the 
second event, by which system of municipal law, may have to be 
determined by international principles of conflict gradually evolved 
to meet the new problems arising from the functioning of international 
organisations. 

Conflicts may arise, moreover, not only between different municipal 
systems of territorial or personal law, and between such systems and 
international administrative law, but also between international norms 
evolved in different geographical or functional orbits. 26 In certain 
respects, the conflict of law-making treaties and conflicts between 
different international administrative and similar instruments may 
present problems analogous to those of the conflict of laws rather than 
to those of conflicting obligations within a single legal system, and these 
problems can usefully be considered under the general heading of 
rules of conflict applicable by international bodies to problems arising 
internationally. 

The number, and in some respects the importance, of the cases of 
these different types governed by international rules of conflict may, 
at any rate in the present stage of development of international society, 
be relatively small in relation to the total volume of transactions 
governed by municipal systems of private international law, but 
they cannot be disregarded in formulating a satisfactory theory of the 
scope and content of contemporary international law. 

The Law of Treaties and Other International Instruments 

Treaties and other international instruments arc of such vital im¬ 
portance in all of the divisions of international law distinguished 
in the preceding analysis that it is convenient to deal with them not 

Authority in English C ourts of Decisions of the Permanent Court of International 
Justice,” ibid. 20 (1939), pp. 7-8 and 35; Niboyet, “ Le Role dc la Justice 
internationale en Droit international prive,” in Recucil des Cours, 40 (1932) II, 
pp. 157-231. 

24 Cf. “ The Impact of International Organisations on International Law,” pp. 
173-207 below. 

26 Cf. Jenks, “ The Conflict of Law-Making Treaties,” in British Year Book of International 
Law, 30 (1953), especially pp. 408-420. 
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as a part of the law governing the relations between States but as a 
separate division of the law dealing with the conclusion or adoption, 
validity, operation, effect, interpretation, termination and revision 
of all instruments governed by international law. By approaching 
the subject in this manner it is possible to deal simultaneously with 
instruments concluded between States (irrespective of whether they 
regulate inter-State relations, protect human rights, confer rights of 
property, or formulate common rules), instruments concluded between 
international organisations, instruments concluded between States 
and international organisations, instruments adopted by international 
organisations within the limits of their competence which are binding 
upon States, and instruments adopted by international organisations 
which apply directly to individuals. 26 Such an approach is likely to 
be conducive to securing the largest possible measure of uniformity 
in the law applicable to these varied types of instruments, while at 
the same time permitting adequate differentiation in the principles 
and rules applicable to types of instruments which differ widely in 
functions and legal character. 27 Such an arrangement also has the 
advantages of furnishing a suitable context for the discussion of 
instruments governed by international law other than treaties between 
States and of eliminating unnecessary repetition in the statement of 
the same or similar principles. There is nothing particularly novel 
in such a presentation, which represents a natural transposition to the 
arrangement of the subject-matter of international law outlined 
above of the manner in which the law of treaties is presented in a large 
proportion of the standard treatises, including Hall, Oppenheim, 
Fauchille and Hyde. 

The Law of International Arbitration and Judicial 
Settlement 

The law of international arbitration and judicial settlement is generally 
regarded as part of the law governing the relations between States, 
and the modern tendency appears to be to treat it under the heading 
of settlement of State differences 28 ; so regarded, this part of the law 
has to a substantial extent been codified in the Hague Conventions 

26 Cf Lautcrpacht, Report on the Law of Treaties to the International Law Commission, 
5th Session, United Nations Document A/CN.4/63 of 24 March, 1953, pp. 14-23. 

27 Cf McNair, “ The Functions and Differing Legal Character of Treaties,” in British 
Year Book of International Law , 11 (1930), pp. 100-118. 

28 e.g. t Oppenheim’s International Law , 6th cd. revised by Lauterpacht (1944), Vol. 2, 
pp. 3-105; Hyde, International Law Chiefly as Interpreted and Applied by the United 
States (2nd revised ed., 1945) Vol. 2, pp. 1579-1653. 
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on the Pacific Settlement of International Disputes of 1899 and 
1907 29 ; the Statutes of the Permanent Court of International Justice 80 
and the International Court of Justice 81 , and the Draft Convention 
on Arbitral Procedure prepared by the International Law Com¬ 
mission of the United Nations. 32 Alternatively, it may be regarded 
as a part of the law of international institutions. On the whole, 
however, it would seem preferable to regard the law governing arbitra¬ 
tion and judicial settlement as a separate branch of international law. 
While international arbitration and judicial settlement are increasingly 
among the principal methods of clarifying and developing the law 
governing inter-State relations and the law of international institu¬ 
tions, 33 their potential scope is wider; they have a similar contribution 
to make in respect of each of the main divisions of international law 
distinguished in our analysis. A large measure of uniformity would seem 
desirable in the law regarding the procedure of international tribunals, 34 
the sources of law to be applied by such tribunals, 35 evidence before 
international tribunals, 86 and the award of damages by such tribunals, 87 
irrespective of the branch of international law involved and whether 
the parties to the proceedings are two or more States, a State and an 
international organisation, a State and an individual or corporate 
body, 38 two or more international organisations, an international 
organisation and an individual or corporate body, or two or more 
individuals or corporate bodies who for some special reason have 
access to an international tribunal. In respect of questions of juris¬ 
diction, interim measures of protection, 39 and the execution of decisions 
and awards, 10 such uniformity would appear more difficult to attain. 

29 Pearce Higgins, The Hague Peace Conferences (1909), pp. 97-179. 

30 Hudson, The Permanent Court of International Justice—A Treatise (2nd ed., 1943). 

81 Lissitzyn, The International Court of Justice; Rosenne, The International Court of 
Justice , 1957. 

32 Report of the International Law Commission covering the Work of its Fifth Session , 

1 Junc-14 August, 1953, United Nations Document, General Assembly Official 
Records, Eighth Session, Supplement No. 9 (A/2456). 

33 Cf Lautcrpacht, The Development of International Law by the Permanent Court of 
International Justice (1934); Hanibro, The Case Law of the International Court (1952); 
Schwarzenbergcr, International Law as Applied by International Courts and Tribunals , 
(2nd cd., 1949). 

34 Cf Witenberg, UOrganisation judiciaire , la procedure et la sentence internationales 
(1937). 

34 Cf Lautcrpacht, Private Law Sources and Analogies of International Law (1927); 
Sorensen, Les Sources itu droit international (1946); Cheng, General Principles of Law 
as Applied by International Courts and Tribunals (1953). 

30 Cf. Sandifcr, Evidence before International Tribunals (1939). 

87 Cf Whiteman, Damages in international Law (1937-1943). 

88 Carabiber, “ L’Arbitrage international entre gouverncments et particulicrs,” in 
Recueil des Corns, 76 (1950) (i), pp. 221-315. 

89 Guggenheim, Les Mcsures provisoires de procedure Internationale (1931). 

40 Hambro, VExecution des sentences internationales (1936). 



The Law of Arbitration and Judicial Settlement 


57 


While some variations in both the procedure of and the law applied 
by different tribunals will remain both inevitable and desirable, a 
larger measure of uniformity is more likely to be attained if the law of 
international arbitration and judicial settlement is regarded as 
adjective law applicable (with any necessary adaptations to special 
circumstances) to all of the different branches of international law 
which wc have distinguished, and the advantages of treating the subject 
in this manner will probably be found to outweigh in the long run 
any difficulties involved in separating the law of arbitration and judicial 
settlement from the law of war and neutrality as an introduction 
to which it has frequently been treated. From a practical standpoint, 
the law of procedure, evidence and damages is of vital importance 
for the effective administration of international law and deserves 
greater emphasis than it has normally received in the exposition of 
international law and more intensive consideration cle lege ferenda. 
As part of such a revaluation of its importance, the general theory of 
international law must qualify the historical approach of treating 
arbitration and judicial settlement as being primarily expedients to 
avoid recourse to violence by States and must regard them increasingly 
as the adjective law of an organised community. 

The Law Governing Recourse to Force in International 
Relations 

The law governing recourse to force in international relations also 
calls for a new treatment which takes fully into account the effect of 
the General Treaty for the Renunciation of War, the extent to which 
military operations may take place, in self-defence or otherwise, with¬ 
out the existence of a state of war, and the rules applicable to collective 
action for the maintenance of international peace and security. 41 

Proposed General Presentation of Contemporary Law 

The foregoing analysis has dealt primarily with the structure of 
the law rather than with its substantive content, but it is clear that a 
law so conceived will have a substantive content far richer, and far 
better adapted to modern needs, than a law the essential function of 
which is conceived as being to define or delimit the respective juris¬ 
dictions of States. It may appear presumptuous to attempt so 
ambitious a task in so brief a compass, without working out in greater 

41 The matter is discussed moic fully in “ The Impact of International Organisations on 
International Law,” pp. 173-207 below. 
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detail the full implications of such an attempt to rationalise the pre¬ 
sentation of the contemporary law. In extenuation of such a charge 
it may be pleaded that the need is great. There always tends to be a 
gap between developments in the practice of international law and the 
general appreciation of their significance; as the result of the develop¬ 
ments which have taken place the gap is now dangerously wide. 
The foregoing analysis is offered, with some hesitation, as a contribu¬ 
tion towards the collective and long-term task of rebuilding the 
intellectual foundations of a more adequate analysis and exposition 
of a law of nations which, profoundly transformed by modern develop¬ 
ments, is rapidly evolving from a law between sovereign States, 
concerned primarily with the delimitation of their jurisdiction, towards 
a common law of mankind. The thesis which has been elaborated 
can be briefly summarised, at the price of the apparent dogmatism 
w'hich brevity implies, as follows : 

1. International law' can no longer be adequately or reasonably 
defined or described as the law governing the mutual relations of 
States, even if such a basic definition is accompanied by qualifications 
or exceptions designed to allow for modern developments; it represents 
the common law of mankind in an early stage of development, of 
which the law governing the relations between States is one, but only 
one, major division. 

2. By the common law of mankind is meant the law of an organised 
w'orld community, constituted on the basis of States but discharging 
its community functions increasingly through a complex of inter¬ 
national and regional institutions, guaranteeing rights to, and placing 
obligations upon, the individual citizen, and confronted with a wide 
range of economic, social and technological problems calling for 
uniform regulation on an international basis which represent a growing 
proportion of the subject-matter of the law. The imperfect develop¬ 
ment and precarious nature of the organised world community is 
reflected in the early stage of development of the law, but does not 
invalidate the basic conception. 

3. Such a conception implies a complete recasting of the traditional 
arrangement and presentation of the law; the newer developments 
can no longer be satisfactorily presented within the framework of 
pre-existing structure of the law. 

4. The following may be regarded as a convenient presentation 
of the contemporary public international law of peace: 
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(a) the law governing the structure and law-making processes of 

the international community, including: 

(i) the law governing the existence, recognition, and succession 
of States as elements in the structure of the international 
community, 

(ii) the law of international institutions, including the con¬ 
stitutional, parliamentary, and administrative law of 
international organisations and the law governing the 
mutual relations of international organisations, 

(iii) the law governing the law-making processes of the inter¬ 
national community, including the status of established 
custom in an international community with a changed 
and changing composition and distribution of influence, 
the extent to which the collective practice of States 
expressed through international organisations is a signifi¬ 
cant element in the growth of custom, the effect of the 
regulative and quasi-judicial powers of international 
organisations, the relationship of the law-making treaty 
to the general body of international law, the role of judicial 
and arbitral decisions, national and international, in the 
contemporary development of the law, and the prospects 
for the codification of international law, 

(iv) the relation of international to municipal law (on a com¬ 
parative and positive basis, with due regard to any 
modifications of existing national law or practice necessary 
to secure a fuller integration of the structure of the inter¬ 
national community and to the implications of the merger 
of the substantive content of international and national 
law which is taking place in a wide range of fields); 

(b) the law governing peaceful relations between States, including: 

(i) the traditional core of the law of peace, comprising such 
questions as territory, the freedom of the seas and sove¬ 
reignty of the air, jurisdiction, the responsibility of States, 
intercourse between States, immunities, and similar 
subjects, and including nationality, the treatment of 
aliens, extradition, and co-operation in restraint of crime 
as matters between States, 

(ii) rules governing economic relations between States, 
including obligations in respect of monetary and general 
economic policy, the liability of one State to another in 
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respect of loss or damage of an economic character, and 
financial transactions between States, 

(iii) the rights of States in respect of the application and 
enforcement of the parts of the law which relate primarily 
to individuals; 

(c) human rights protected by international guarantees, including 
civil liberties and political, economic, and social rights; 

(d) property rights of a distinctively international character, 
including copyiight and patents; 

(e) common rules established by international agreement which 
apply to public services, corporations and individuals rather 
than to States, a division which comprises a large part of the 
content of modern law-making treaties, including aviation, 
much of maritime law, postal matters, sanitary regulations 
and telecommunications, and those parts of the International 
Labour Code which are not more conveniently dealt with under 
human rights; 

(f) international rules governing the conflict of laws; 

(g) the law of treaties and other international instruments including 
the conclusion, validity, effect, interpretation, termination and 
modification of such instruments; and 

(h) the law governing international arbitration and judicial settle¬ 
ment, including jurisdiction, procedure, interim measures of 
protection, evidence, damages, and the execution of decisions 
and awards; 

(i) the law governing the use of force in international relations. 

5. In outlining this method of presentation of the law, special 
emphasis has been placed on matters which are liable to be overlooked 
or in respect of which a radical departure from the traditional arrange¬ 
ment is proposed; this is necessary for the purpose of presenting the 
thesis but is not intended to imply any belittlement of the relative 
importance of well-settled parts of the law the arrangement of the 
details of which does not present comparable new problems or to 
express any judgment concerning the degree of attention which should 
be given to the older and newer topics in a balanced survey of the law 
as a whole at any particular stage of its development. Any such 
presentation is necessarily experimental. It must be tested by 
experience and adapted from time to time to further developments in 
the substantive content of the law. It may, for instance, at some stage 
become desirable to include as further recognised subdivisions of 
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international law the general principles of law recognised by civilised 
nations to be applicable to certain types of international commercial 
transaction, including in particular foreign investment transactions 42 
or the principles applicable to inter-State contracts of a commercial 
character. 43 In the nature of things it does not eliminate the problem 
inherent in any arrangement or classification of the law that certain 
questions can be, and in some cases must be, dealt with in more than 
one context. Subject to these reservations, it is submitted that it 
affords a more convenient framework for the presentation of the 
contemporary law than the less radical modifications of the traditional 
framework currently in vogue. The adoption of some such arrange¬ 
ment would, it is believed, contribute powerfully to a clearer and 
wider understanding of the scope and content of international law 
and in this manner facilitate its further development towards a 
generally accepted common law of mankind. 


42 McNair, “The General Principles of Law Recognised by Civilised Nations’’ in 33 
British Year Book of International Law , 1957, pp. 1-19. 

43 K A. Mann, “ Reflections on a Commercial Law of Nations” in 33 British Year 
Book of International Law, 1957, pp. 20-51. 
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THE UNIVERSALITY OF INTERNATIONAL LAW 

Among the profound transformations which international law has 
experienced in the course of the last century none has been more 
significant or far-reaching than the transformation of the community 
within which the law operates from a family of nations based primarily 
on Western Christendom into a universal world community. This 
transformation has occurred so rapidly, and envisaged as a process of 
legal as distinguished from political development so uneventfully, that 
we frequently fail to measure its full impact upon international law 
in our time. 


Progress towards Universality, 1856-1956 

It was in 1856 that the Sublime Porte was declared by the Treaty of 
Paris 1 to be admitted to participation in the advantages of the Public 
Law of Europe and the system of concert attached to it. In 1885 Africa 
became, so to speak, the collective ward of the international legal 
system based on the European concert. 2 At the First Hague Peace 
Conference in 1899 four Asian States with centuries-old traditions, China, 
Japan, Persia and Siam, took part in a major international conference 
for the first time. 3 At the Second Hague Peace Conference in 1907 the 
Latin American Republics first played a significant role on the inter¬ 
national stage. 4 * In 1919 the Covenant of the League of Nations 
represented the first attempt to organise on a constitutional basis a 
universal family of nations. 6 While the League of Nations aspired to 
universality from the outset, rested on a far broader basis than the 
Concert of Europe, gave countries such as Iraq and Egypt their first 
opportunity of appearing on the modern international stage, and was 


1 Article 7; 15 Martens, N.R.G., 1857, p. 774; 46 British and Foreign State Papers, p. 8; 
cf. H. McKinnon Wood, “ The Treaty of Paris and Turkey’s Status in International 
Law ” in 37 American Journal of International Law , 1943, pp. 262-274. 

2 Geoffrey dc Courcel, L'influence de la Conference de Berlin de 1885 sur le droit colonial 
international, 1935. 

3 Cf. J. W. Garner, Recent Developments in International Law, 1925, pp. 50-51. 

4 Cf Garner, op. cit., pp. 63-64; J. II. Choate, The Two Hague Conferences, 1913; 

Ruy Barbosa, Actes et Discours, 1907. 

6 Cf Oppenheim’s Chapter on “ The League of Nations Embodying the Family of 
Nations” in International Law, Vol. 1, 3rd cd. by Roxburgh, 1920. 
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increasingly concerned during its second decade with extra-European 
issues (including the Manchurian and Ethiopian crises, the Chaco war, 
and schemes of technical assistance to China in which we may find the 
germ of the contemporary expanded programme of technical assistance 
to underdeveloped countries), its centre of gravity continued throughout 
to be in Western Europe. As recently as 1941 it was an Atlantic Charter 
which set forth the major hopes of mankind and was subsequently 
endorsed by all of the parties to the 1942 Declaration by United 
Nations. By 1945, when the second effort to establish a universal world 
order was initiated by the Charter of the United Nations, the whole 
balance of forces had changed and the new organisation reflects, even 
to the extent of accentuating, a new but far from stable balance of 
power and influence in the world. Seventeen States in Asia, the Middle 
East and Africa which were not Members of the League of Nations, 
fifteen of them newly independent, have become Members of the United 
Nations. India, which was a Member of the League of Nations prior 
to independence, has attained in the United Nations an influence 
comparable to that of a Great Power. Egypt exercises, though not 
without challenge from other parts of the Arab world, an influence as a 
leading Arab State which she did not enjoy in the League of Nations. 
Of the five permanent members of the Security Council of the United 
Nations three, namely the United States, the USSR and China, are 
non-European powers. The USSR, which participated in the League of 
Nations for only five years and as an isolated voice, has played a major 
role in the United Nations from the outset both in her own right and 
as leader of a group of East European States. In 1955, 1956 and 1957, 
as the result of the admission of twenty-two States to membership,® 
the United Nations attained virtual universality. Only Germany, 
Switzerland, Korea, Viet-Nam, Outer Mongolia, if it is to be regarded 
as an independent State, and States of insignificant size such as Andorra, 
Lcichtenstein, Monaco and San Marino, remain completely outside 
the circle of its membership. Newly independent States in Asia and 
Africa represent a significant proportion of the membership and voting 
power of the United Nations. The territories w hich continue to be non- 
self-governing have become increasingly a matter of international 
concern. The Charter, going considerably further in this respect than 

* 16 by the package deal of 1955 (6 in Western Europe, 4 in Eastern Europe, and 6 in 
Asia, the Middle East and Africa) followed by Japan, Tunis, Morocco and the Sudan 
in 1956, and Ghana and Malaya in 1957. 
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the Covenant, applies the principle of the “ sacred trust ” to all non- 
self-governing territories. 7 As the result of the admission to member¬ 
ship of the United Nations in 1955 of Italy, Portugal and Spain, all 
the States administering non-self-governing territories have now accepted 
this principle. While the degree of international responsibility which 
flows from the acceptance of the principle and the measure in which it 
has been applied by all of the metropolitan powers remain matters 
of acute controversy, 8 the principle itself has become of universal 
application. For the first time in history we have a general inter¬ 
national organisation which for all practical purposes is of a world¬ 
wide character. For the first time since the Renaissance and the mari¬ 
time discoveries of the late fifteenth-century European influence is no 
longer predominant in world affairs. Within this new framework of 
world organisation there are two major cleavages, one between tradi¬ 
tions of constitutional government derived from the West and the 
Soviet challenge, and the other between the economically under¬ 
developed countries which seek and claim external assistance for their 
development and the industrialised countries to which they look for 
such assistance; there are also major cross currents concerning the pace 
and method of constitutional development in territories which are not 
yet fully self-governing. 

The United Nations and the Rule of Law 

This wider international community is not as unequivocally dedicated 
by its Charter as was the League of Nations by the Covenant to the 
“ firm establishment of the understandings of international law ” and 
“ a scrupulous respect for all treaty obligations.” The Covenant pledged 
Members of the League to “ the firm establishment of the understand¬ 
ings of international law as the actual role of conduct among govern¬ 
ments ” and “ the maintenance of justice and a scrupulous respect for 
all treaty obligations in the dealings of organised peoples with one 
another.” 9 The Charter transfers the emphasis from the rule of law as 
such to the creation of political and economic conditions under which 
the rule of law can be maintained. It describes the United Nations as 
designed “ to establish conditions under which justice and respect for 
the obligations arising from treaties and other sources of international 
law can be maintained.” 10 One of the purposes of the United Nations 
is “ to bring about by peaceful means, and in conformity with the 

7 Article 73 of the Charter. 

8 See “ International Law and Colonial Policy,” pp. 231-254 below. 

9 Preamble to the Covenant. 10 Preamble to the Charter. 
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principles of justice and international law, adjustment or settlement of 
international disputes or situations which might lead to breach of the 
peace.” 11 The responsibilities entrusted to the General Assembly by 
the Charter include initialing studies and making recommendations 
for the purpose of “ encouraging the progressive development of inter¬ 
national law and its codification.” 12 All Members of the United 
Nations are ipso facto parties to the Statute of the International Court 
of Justice 13 which provides that the function of the Court is to decide 
in accordance with international law such disputes as are submitted 
to it. 14 Members of the United Nations are not, however, ipso jure 
subject to the compulsory jurisdiction of the Court, and compulsory 
jurisdiction has not been widely accepted outside the traditional West- 
European core of the international community. Nowhere in the 
Charter is there an unequivocal obligation to act in accordance with 
international law. Members have an obligation under the Charter to 
“ fulfil in good faith the obligations assumed by them in accordance 
with ” the Charter but the terms in which these obligations are defined 
are somewhat fluid. 

On any but the most abstract view of the relationship of law to the 
life of the community, such far-reaching changes in the composition of 
and distribution of influence within the international community call 
for an important change of perspective on the part of international 
lawyers. We now have an international community formally organised 
on a world basis. We clearly cannot reconcile with either the existence 
or the needs of such a community approaches to the law of nations 
which, in the manner of so many of our predecessors, conceive of the 
law as being essentially a product of West European civilisation. It is 
a natural reflection of the predominant role which Europe has played 
in the shaping of world affairs during the last four centuries, to the 
lasting advantage of mankind as a whole, that during that period 
European, and more recently North American, influences have played 
a predominant part in the development of the modern law. But if we 
wish the law of nations to retain its authority in a period when the 
political texture of world affairs has completely changed we must seek 
a wider basis of authority for the fundamentals of the existing law, 
acknowledge the need for a reasonable measure of flexibility (particu¬ 
larly as regards matters of detail) in a period of rapid growth and 

11 Article 1 (1) of the Charter. 

12 Article 13 (1) (a) of the Charter. 

18 Article 93 (1) of the Charter. 

14 Article 38 of the Statute of the Court. 
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change, and draw upon a wider range of sources and legal systems in the 
future development of the law. 

Universality as Expounded by the Fathers of 
Modern International Law 

The Fathers of modern international law conceived of it as a universal 
system. We may take as illustrations Vittoria, Suarez, Gentili, Grotius, 
Pufendorf, Bynkershoeck, Wolff and Vattel. The basic tenet of the 
Spanish School was that relations between nations, whether Christian 
or non-Christian, must be governed by principles of justice. The whole 
of Vittoria’s argument concerning the rights of the Indians of the 
Americas 15 and most of his views concerning the law of war 16 pre¬ 
suppose the universality of the law. Suarez’ general position was 
similar 17 ; he speaks of a perpetual, immutable and universal natural 
law. The universal conception of international law was stated particu¬ 
larly clearly and fully by Gentili 18 :— 

“ Abundant light is afforded us by the definitions which the authors 
of our laws are unanimous in giving to this law of nations which we 
are investigating. For they all say that the law of nations is that which 
is in use among all the nations of men, which native reason has established 
among all human beings, and which is equally observed by all mankind. 
Such a law is natural law . . . This statement, however, must not be 
understood to mean that all nations actually come together at a given 
time, and that thus the law of nations was established. The writers to 
whom 1 have referred do not make any such statement . . . But that 
which has successively seemed acceptable to all men should be regarded 
as representing the intention and purpose of the entire world, as St. 
Ambrose once showed in a treatise of his, as did also St. Jerome. And 
in fact, an unwritten law, such as this, is like a custom and is established 
in that same manner . . . 

Our jurists could properly speak of all nations, since the empires 
of the Romans, of Alexander and of the Parthians could bring these to 
light and did in fact reveal them . . . 

Under Alexander the utmost confines of India were reached; . . . 
There were many other nations, too, whose institutions must have been 
known, since they are recorded by the historians . . . 

Our jurists then have been able to compile this law from absolutely 
all nations; for the Romans, Greeks, Jews and barbarians, in short 

15 De Indis Relectio Prior — De Indis Noviter Invent is, Classics of International Law 
Edition, 1917, translation by John Pawley Bate, introduction by Ernest Nys, pp. 115- 
162. 

16 De Indis Relectio Posterior , Sive de Jure Belli Hispanorum in Barbaros , ibid., pp. 163-187. 

17 Cf. Tractatus de Legibus ac Deo iegislatore. 

18 De Jure Belli , Libri Tres , Classics of International Law Edition, 1933, translation by 
John C. Rolfc, with introduction by Coleman Phillipson. 
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all known peoples, have made use of that same code. It is from the 
known that we learn the unknown. In fact, as the rule of a State and 
the making of its laws are in the hands of a majority of its citizens, just 
so is the rule of the world in the hands of the aggregation of the greater 
part of the world. Moreover, this is especially true of the unwritten law; 
for a custom is binding upon all the members of a State and is called the 
custom of the entire State, even if every citizen has not agreed to it, but 
haply some have even opposed it. 19 

According to Gentili, the law of nations applied to all independent 
nations, whether Christian or not; when discussing the right of legation 20 
he argued, in 1585 (at the height of the religious wars, during the year 
following the assassination of William the Silent), “ that the rights of 
embassy ought not to be disturbed on account of religious differences,” 21 
that “ the law of religion does not exist between man and man, but 
between man and God,” 22 and that “ communion, therefore, does not 
fall within the scope of international law, for it is based on nature.” 23 
The illustrations given by Gentili of diplomatic practice are drawn from 
ancient Persia, Carthage, Israel and the Moslem States as well as from 
Greece and Rome. 

Grotius 24 holds, “ by the authority of that primary law of nations 
whose essential principles are universal and immutable ” 2& that “ the 
right to engage in commerce pertains equally to all peoples ” 26 and 
bases the right to trade with Java, Sumatra and the Moluccas on the 
fact that “the islands in question now have, and always have had, their 
own rulers, governments, statutes and legal systems.” 27 In the De 
Jure Belli ac Pads Grotius is somewhat more equivocal. He defines 
the law of nations, “ the law which is broader in scope than municipal 
law ” as “ the law which has received its obligatory force from the will 
of all nations or many nations,” adding that “ outside of the sphere of 
the law of nature, which is also frequently called the law of nations, 
there is hardly any law common to ail nations.” 28 

The whole concept of the law of nature, which played so large a 
part in the development of international law during the seventeenth 

19 Ibid., Vol. 2, pp. 8-9. 

20 De Legationibus , Libri Tres , Classics of International Law Edition, 1924, translated 
by G. J. Laing, edited by J. B. Scott. 

21 Ibid., p. 90. 22 Ibid., p. 91. 

23 Ibid., p. 92. 

24 De Jure Praedae , Classics of International Law Edition, 1950, translated by Gwladys 
L. Williams and Walter H. Zcydel. 

26 Ibid., Vol. 1, p. 218. 

20 Ibid., Vol. 1, p. 218. 

27 Ibid., Vol. 1, p. 220. 

28 De Jure Belli ac Pads, Libri Tres, Classics of International Law Edition, 1925, Vol. 2, 
translation by Francis W. Kelsey, Introduction by James Brown Scott, p. 44. 
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and eighteenth centuries, was essentially a universal one, and 
Pufendorf, perhaps the leading writer of the natural law school, states 
in the preface to his best known work 29 that “ this study concerns 
not Christians alone but all mankind ” 30 and entitled another of his 
works “ The Elements of Universal Jurisprudence.” 31 

Among the eighteenth-century positivists we find Bynkershoeck 
remaining universal in outlook, and G. F. de Martens anticipating the 
European family of nations concept of the nineteenth century. 
Bynkershoeck, in this respect criticising “ Alberico Gentili and others 
who class as pirates the so-called Barbary peoples of Africa,” 32 
holds that the peoples of Algiers, Tripoli, Tunis and Salee are 
“ entitled to the rights of independent States.” 33 G. F. de Martens, 
on the other hand, argues in some detail that there is no universal 
positive law and that natural law alone is universal in its application. 34 

The Grotian or intermediate school remained universal in outlook. 
Wolflf based his system on the concept of a civitas gentium maxima 
embracing all States in a world State of which the member nations are 
equal the one to the other. 35 Vattel, 3 " writing in 1758, the year follow¬ 
ing the Battle of Plassey, while acknowledging that a custom or usage 
may have “ become genuinely established either between all the 
civilised countries of the world or only between those of a given 
continent, Europe for example, or those which have more frequent 
intercourse with one another,” 37 declares unequivocally that “ every 
nation which governs itself, under whatever form, and which docs not 
depend on any other nation is a sovereign State. Its rights are, in 
the natural order, the same as those of every other State. Such is 
the character of the normal persons who live together in a society 
established by law and subject to the law of nations. To give a 

29 De Jure Naturae et Gentium , Libri Octu> Classics of International Law Edition, 1934, 
Vol. 2, translation by C. H. and W. A. Oldfather, Introduction by Walter Simons. 

30 Ibid ., Vol. 2 p. x. 

31 Elementorum Jurisprudence Universalis , Libri Duo , Classics of International Law 
Edition, 1931, translation by W. A. Oldfather, introduction by Hans Wchberg. 

32 The reference is to a passage in Hispanicae Advocationis , Libri Duo> Classics of Inter¬ 
national Law Edition, 1921, translation by F. F. Abbott, p. 71, but Bynkershoeck 
appears to misrepresent Gcntili’s views, cf. p. 113; elsewhere in the same work Gentili 
points out that Great Britain and the Turks follow principles of law in matters of 
trade, p. 97. 

88 Questionum Juris Publici.. Libri Duo , Classics of International Law Edition, 1930, Vol. 2, 
translation by Tenney Frank, Introduction by J. de Soutcr, p. 99. 

34 G. F. de Martens, Precis du Droit des Gens Moderne de PEurope, 1831. 

85 Christian Wolff, Jus Gentium Methode Scientifica Pertractatum , Classics of International 
Law Edition, Vol. 2, translation by Joseph H, Drake with introduction by Otfried 
Nippold, pp. 12-16. 

86 Vattel, Le droit des gens , ou Principes de la hoi Naturelle , Classics of International Law 
Edition, 1916, translation by C. G. Fenwick, with introduction by Albert de Lapradelle. 

87 Introduction, para. 26, ibid., Vol. 3, p. 9. 
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nation the right to a definite position in this great society it need only 
be truly sovereign and independent; it must govern itself by its own 
authority and its own laws.” 38 

While there were some divergences of view between different 
writers we may reasonably summarise the general position of the 
doctrine of international law until the close of the eighteenth century 
as being that international law was regarded as “part not only of a 
general system of jurisprudence but also of a universal moral code.” 30 

This universalist outlook of the fathers of international law 
found some reflection in the practice of the time. Recent research 
sponsored by the University of Madras has emphasised that during 
the Mogul period and even subsequently the European powers and 
the several East India companies dealt with Asian rulers on a footing 
of equality on the basis of a universalist law of nations, 40 and that 
it was subsequent to the Congress of Vienna of 1815 that the concept 
of an exclusive family of nations consisting chiefly of European powers 
was evolved. 


International Law and Western Civilisation as Conceived by 
Western Writers in the Nineteenth Century 

How general the concept of an exclusive family of nations became 
and how important a change of perspective the restoration of a 
universal approach involves will be apparent if we look back at the 
views concerning the relationship between international law and 
western civilisation expressed by the leading writers of the last 
century and the early years of the present century. Let us take as 
illustrations the views of Kent, Wheaton, Philiimore, Hall, Westlake, 
Oppenheim, Anzilotti, Fauchille, Holtzendorf, Nys, Bello, Rivier and 
F. de Martens—so outstanding a company from nine different nations 
that no one can dismiss their views as unrepresentative or unimportant. 
Their views differ only in degrees of emphasis. Kent, for instance, 


88 Bk. 1, Chap. 1, para. 4, ibid., Vol. 3, p. II. 

80 H. Lauterpacht, “The Cirotian Tradition in International Law” in 23 British Year Book 
of International Law , 1946, p. 51. 

40 Cf 3 Indian Yearbook of International Affairs , 1954, pp. vii-viii; C. H. Alcxandrowicz, 
“ Grotius and India,” in 3 Indian Yearbook of International Affairs, 1954, pp. 357-367, 
“ Mogul Sovereignty and the Law of Nations,” 4 Indian Yearbook of International 
Affairs , 1955, pp. 316-324, “The Continuity of the Sovereign Status of China in Interna¬ 
tional Law,” 5 Indian Yearbook of International Affairs, 1956, pp. 84-94; M. K. Nawa^ 
“ Anglo-Burmcsc Relations in the Seventeenth Century,” 3 Indian Yearbook of Inter¬ 
national Affairs, 1954, pp. 144-159, “ Some Legal Aspects of Anglo-Mogul Relations,” 
5 Indian Yearbook of International Affairs, 1956, pp. 70-83; K. K. Pillay, “ Relations 
between the East Indian Company and Bengal,” 5 Indian Yearbook of International 
Affairs , 1956, pp. 350-357. 
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wrote that “ International law, so far as it is in accordance with 
principles of justice, truth and humanity, is equally binding in every 
age, and upon all mankind. But the Christian nations of Europe 
and their descendants across the Atlantic, by the vast superiority of 
their attainments in arts and science, and commerce, as well as in 
policy and government, and above all, by the brighter light, the more 
certain truths and the more definite sanction which Christianity has 
communicated to the ethical jurisprudence of the ancients, have 
established a system of law peculiar to themselves. They form 
together a community of nations, united by religion, manners, morals, 
humanity and science, and united also by the mutual advantages of 
commercial intercourse, by the habit of forming alliances and treaties 
with each other, of interchanging ambassadors, and of studying and 
recognising the same writers and systems of public law.” 41 Wheaton 
wrote in similar terms “ Is there a uniform law of nations? There 
certainly is not the same one for all the nations and States of the 
world. The public law, with slight exceptions, has always been, and 
still is, limited to the civilised and Christian people of Europe or to 
those of European origin.” 42 

Phillimore’s view was more qualified. “ The closer the bond of 
international intercourse became,” he wrote, “ the more urgent 
became the necessity for some international law, to whose decisions 
all members of the commonwealth of Christendom might submit. 43 
. . . The first important consequence which flows from the influence 
of natural upon international law is that the latter is not confined in 
its application to the intercourse of Christian nations, still less, as it 
has been affirmed of European nations, but that it subsists between 
Christian and Heathen, and even between two Heathen nations, though 
in a vague manner and less perfect condition than between two 
Christian communities 44 . . . But if the precepts of Natural Law 
are obligatory upon Heathen States in their intercourse with each 
other, much more are they binding upon Christian Governments in 
their intercourse with Heathen States 45 . . . The great point, how¬ 
ever, to be established is that the principles of international justice do 
govern, or ought to govern the dealings of the Christian with the 
Infidel Community 48 . . . Unquestionably, however, the obligations 
of International Law attach with greater precision, distinctness and 

41 Kent’s Commentary on International Law, 2nd edition by J. T. Abdy, 1878, p. 8. 

42 Elements of International Law , 8th edition, by Dana, 1866, pp. 17—i8. 

42 Commentaries Upon International Law, 3rd edition, Vol. 1, 1879, p. xxxvi. 

44 Ibid., p. 20. 46 Ibid., p. 22. 44 Ibid., p. 23. 
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accuracy to Christian States in their commerce with each other. 
The common profession of Christianity both enforces the observances 
of Natural Law, and introduces according to the language of Bartolus, 
a speciale jus gentis fidelis a new and most important element 
into this as into all other systems of jurisprudence; Christianity 
imparts a form and colour of its own to those elements of public 
justice and morality which it finds already existing in these systems, 
while it binds together by close though invisible ties the different 
members of Christendom, not indeed destroying their individuality, 
but constituting a common bond of reciprocal interest in the welfare 
of each other, in lieu of that exclusive regard for isolated nationality, 
which was the chief, though certainly not the sole end proposed to 
itself by the Heathen State.” 47 Hall considered it “ scarcely necessary 
to point out that as international law is a product of the special 
civilisation of modern Europe, and forms a highly artificial system 
of which the principles cannot be supposed to be understood or 
recognised by countries differently civilised, such States only can be 
presumed to be subject to it as are inheritors of that civilisation. 
They have lived, and are living, under law, and a positive act of with¬ 
drawal would be required to free them from its restraints. But States 
outside European civilisation must formally enter into the circle of 
law-governed countries. They must do something with the acquiescence 
of the latter, or of some of them, which amounts to an acceptance of the 
law in its entirety beyond all possibility of misconstruction.” 48 

Westlake, without being so explicit, found the sources of inter¬ 
national law in custom, reason and, intermixed with these, Roman 
law. 40 Oppenheim tells us that “international law is in its origin 
essentially a product of Christian civilisation and began gradually to 
grow from the second half of the Middle Ages.” 50 Anzilotti writes 
in similar terms: “ Modern international law is in large measure the 
outcome of the causes which transformed the political order during 
the transition from the Middle Ages to modern times. The elements 
of this community of civilisation which made possible the formation 
and development of a common law governing the relations of European 
States are, however, of much earlier origin and had already exercised 
a profound influence when the social and political transformation 
which gave international relations such a new character took place. 

47 Ibid., pp. 23-24. 

48 A Treatise on International Law f 8th edition by Pearce Higgins, 1924, p. 47. 

49 International Law , Part 1, Peace , 1910, p. 15. 

60 This passage remains unchanged in the 8th edition by Lauterpacht, 1955, Vol. 1, p. 6. 
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The most important factors are the classical tradition, especially 
Roman law, and Christianity, especially the sense of solidarity which 
developed in Europe as the result of the struggle against the Moslem 
invasions.” 51 Fauchille, while acknowledging that 44 the law of 
nature and reason applies to all States and peoples ” considered 
that 44 positive international law developed in Europe between States 
whose civilisation was nurtured by the application of the precepts of 
Christianity.” 52 According to Holtzendorf, 44 between the European 
States and the Mahommedan or far-eastern States we do not find the 
community of historical traditions and common understanding which 
in Europe required thousands of years to produce the first traces of 
international law.” 53 Nys takes a longer view. 44 International 
law,” he writes, 44 is the creation of the European spirit ” 64 but, while 
regarding the expansion of international law as an element in the 
expansion of Europe he proceeds to elaborate that 44 while for a long 
period these international rules applied only to Christian States a 
wider concept finally prevailed and includes the whole human race 
irrespective of religious rivalries and differences of race.” Bello, the 
earliest of authoritative Latin American writers, describes inter¬ 
national law in a similar spirit as 44 a system of mutual rights based 
primarily on Roman law ” which was developed in Europe. 66 Among 

51 “ Lc droit international actuel est en grande partie lc produit dcs causes qui ont 
transforme 1'ordre politique dans lc passage du Moycn age a 1’epoquc modernc. 
Notons cependanl que les facteurs de cette eommunautc de civilisation, qui a rendu 
possible la formation et lc developpemcnt d’un droit commun reglant les rapports 
enlre les Etats europeens, sont de bicn loin antcrieurs ct quails avaient deja exerce unc 
influence profonde quand s’est produite la transformation sociale et politique qui a 
donne aux relations intcrnationales des caracteres tres diflerents de ceux qu’elles avaient 
eus auparavant. Les principaux de ces facteurs sont: la tradition classique et, avant 
tout, le droit Romain; le Christianisme, le sentiment de solidarity qui s'est developpe 
en Europe, specialement par suite dcs luttes contrc les invasions islamiques.” Cours 
de Droit International , ler volume, Traduction fran^aise par Gilbert Gidel, 1929, 
pp. 2-3. For the Italian original see Anziloiti, Opere , Vol. 1, Padova, 1955, p. 3. 

62 “ Le droit international naturel ou rationnel s’applique a tous les Etats, a tous les 
peuples ” . . . ** le droit international positif s’est forme en Europe, entre Ics Etats 
dans la civilisation a ite engendrec et developee par l’application des priceptcs du 
Christianisme.” Truite de droit international public , 8eme edition, Tome ler. Premiere 
Partie, 1922, p. 28. 

53 “ Entre les £tats Europeens et les itats mahometans ou de l’Extr6me-Orient on ne 
trouve pas cette eommunautc de traditions historiques, cette entente riciproque, qui, 
en Europe memc, a cu besoin de milliers d’annecs pour faire lever les premiers germes 
du droit international.” Les questions controversies du droit dcs gens actuel, R.D.l, 
tome VIII, 1876, p. 19. 

64 ” Le droit international est la creation du ginic europcen ... si asscz longtemps ces 
regies internationales nc rigissent que les Etats chritiens une notion plus large finit 
par Temporter et par embrasser I’humanite entiire, sans se preoccuper ni de Topposi* 
tion des religions ni des differences de races.” Ernest Nys, Etudes de droit international 
et le droit politique , 2eme serie, 1901, “ Le concert europien et la notion du droit 
international,” p. 1. 

66 “ Un sistema de derechos mutuos, fondado principalmente en la jurisprudencia 
romana.” Derecho International, 1832, Nociones preliminares, paragraph 7, Obras 
Completas de Don Andris Bello , 1886 Santiago edition, Vol. 10, p. 23. 
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writers who discussed particularly fully the geographical scope of the 
international community and of international law we may mention 
Rivier who, while fully accepting the concept of an expanding inter¬ 
national community, summed up his position thus: “ The conception 
of the community of nations is modern and Christian. It presupposes 
an advanced civilisation with a sufficiently universal character, free 
from theocratic ideas and inspired by a broad tolerance. It is linked 
with the conception of humanity, a conception which has remained 
foreign to many highly civilised peoples.” 58 We find a similar 
concept expressed by Frederic dc Martens writing from St. Petersburg 
in 1883: “ It is my firm conviction that international relations and the 
principles of law which govern them draw their importance and 
strength from the community of interests which unites the civilised and 
Christian nations. I have tried to show the existence of a connection 
between the internal system and external relations of each country in 
successive historical periods from antiquity to our times and I have 
reached the conclusion that when civil and political rights in a State 
are based on respect for human personality and its inalienable pre¬ 
rogatives, the foreign policy of the government seeks as a natural 
result to protect the legitimate interests of the nation in its external 
affairs in upholding order and right abroad and in encouraging every 
attempt to spread the benefits of civilisation throughout the world. 
Such a foreign policy should generally produce firmly established 
peaceful relations and respect for the acquired rights of others. On 
the other hand, relations with States where human personality enjoys 
no rights but is oppressed, surrendered to arbitrary caprice, and 
subject to brutal force cannot be established on a firm basis or 
develop.” 57 

66 “LaconceptiondelacommunautSdcsnationsestmoderncetchrctiennc. Ellesuppose 
une civilisation avancee et dou6c d'un caractcre suffisamment universe!, 61oignee 
aussi de toutc id6e th£ocratique, et impregnee d’une large tolerance. Elle est liec 
6videmment k la conception de l’humanit6, conception qui est rest£e etrang&re a 
maint peuplc, memc parvenuc a un tres haut degre de culture.” Principles du Droit 
des Gens , Tome ler, 1896, pp. 9-10. 

67 “ J’ai la ferme conviction que les r6lations intcrnationales et les principcs de droit qui 
les d6t6rmincnt, lirent toute leur importance et toute leur force de la communaut^ des 
int£r6ts qui unissent les nations civilisces ou chreticnnes. J’ai tach£ de montrer 
l'existence dc ce lien entre le regime interieur et les relations exterieures dc chaque 
pays a toutes les dpoques dc I’histoire, depuis l’antiquit6 jusqu’a nos jours, et je suis 
arrivd k la conclusion que d6s que dans un Etat les droits civils et politiques ont 
pour fondement le respect de la personne humainc et de scs inali6nables prerogatives, 
ia politique Strangere du gouvernement, par une cons6qucnce naturcllc, chcrche a 
satisfairc les int£rSts legitimes de la nation dans le domainc des relations exterieures, en 
soutenant l’ordre et le droit au dehors, et cn encourageant tous les efforts faits pour 
r^pandre les bienfaits dc la civilisation dans le monde entier. Or une politique extdrieure 
ainsi comprise doit avoir en g6n6ral pour resultat des relations pacifiques solidement 
dtablies et la security des droits acquis appartenant k autrui. Au contraire les relations 
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While de Martens’ eloquent plea for freedom based on the rule of 
law and civil liberties in national life as the only satisfactory basis for 
an international legal order has lost none of its validity, contemporary 
international lawyers are more circumspect than their predecessors in 
describing international law as essentially a projection of western 
civilisation. Fundamentally, however, the general approach of the 
majority of international lawyers from what we have come to regard 
as the traditional homelands of international law has not greatly 
changed. 

Contemporary Non-Western Protests against the 
Nineteenth Century Western View 

It is not surprising that, at a time when the rest of the world prides 
itself upon its liberation from western political and economic tutelage, 
this attitude should provoke an indignant reaction from writers upon 
international law representing non-European cultures. 

At an earlier stage there was a comparable reaction from Latin 
American writers who elaborated the doctrine of an “ American 
international law,” 68 now largely spent in its original form of a 
distinctive regional doctrine though it has left an important mark on 
Latin-American attitudes to the general law. The leading Latin- 
American writers, including BelJo, A8a Calvo, a8b Planas-Suarez/ >8c 
Bustamente/ ,8d AccioIy, a8c Podesta Costa, aKf Manuel Siena,™* 5 Alberto 
Ulloa™ h and, less unequivocally, Cruchaga-Tocornal, 58i have, how¬ 
ever, all rejected the doctrine of an “ American international law.” 

Today we have a similar note of protest from Asia and the Middle 
East which takes the form of a challenge to accepted concepts of inter¬ 
national law rather than of retreat into an exclusive regional system. 
As illustrations we may take certain comments upon the position 

avec les Etats ou la personnc humaine nc joint d’aucuns droits, ou elle est opprimee, 
livrec aux caprices de l’arbitraire et soumise a la force brutale, ne peuvent ni s’dtablier 
sur un fondement solide ni se developper.” Trait e de Droit International, traduit par 
Alfred Leo, Tome ler, 1883, pp. ii-iii. 

58 Cf A. Alvarez, Le droit international amhicain, 1910; R. Scijas, Elderecho internacional 
hispano-americano publico y privado 1884; F. J. Urrutia, Le continent americain et le 
droit international , 1928; and contra , Sa Vianna, De la non-existence d'un droit inter¬ 
national americain , 1912; J. G. Guerrero, Im codification du droit international , 1930. 
58a Principios de Derecho Internacional, 1886 Santiago Edition, pp. 21-25. 

58 b Le droit international theorique et pratique, 5eme ed. 1888-1896, Vol. 1, p. 155. 
58 c Tratado de Derecho Internacional Publico, Vol. I, 1916, p. 21. 
s«d Derecho Internacional Publico, t.I, 1933, pp. 36-37. 

*'» 8 e Tratado de Direito Internacional Publico, 2a cd., 1956, pp. 4-5. 

5 8f Manual de Derecho Internacional Publico, 2a ed., 1947, pp. 24-25. 

5ft s Tratado de Derecho Internacional Publico, 1947, pp. 55-93. 

58 li Derecho Internacional Publico, 4a ed., t.I, 1957, pp. 33-38. 

58 i Derecho Internacional , t.I, 1944, pp. 233-244. 
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by Chinese, Indian, Pakistani and Iraqi writers. “ European writers,” 
writes Sui Tchoan-Pao, “ have a general tendency to attribute to Europe 
alone the honour and the glory of having cradled international law.... 
In this attitude there is a great deal of presumption and racial pride; 
there is also a good deal of ignorance of the history of the East and 
especially of the Far East and of the developments of Ancient China.” 
We find a similar note of protest in Bandyopadhyay’s International Law 
and Custom in Ancient India “ . . . rules of international law are not 
exclusively of European origin. The rules of interstatal relationships 
followed in ancient India were much more humane and much more 
elaborate than the rules followed by all nations of antiquity and even 
by nations of modern Europe down perhaps to the time of the French 
revolution.” 60 Muhammad Hamidullah, in The Muslim Conduct of 
State f 1 is even more critical: “There was no international law in 
Europe before 1856. What passed as such was admittedly a mere 
public law of Christian nations. It was in 1856 that for the first time a 
non-Christian nation, Turkey, was considered fit to benefit from the 
European Public Law of Nations, and this was the true beginning of 
internationalising the public law of Christian nations. That, however, 
does not mean that international law, with its modern connotation, 
was born then and there; it already existed elsewhere. For Islam had 
recognised that all States, irrespective of religion or race, have similar 
rights and obligations. Unlike any other nation of antiquity, the public 
law of nations evolved by Muslims was not meant to regulate the conduct 
of a Muslim State with regard to Muslim States alone, excluding all the 
non-Muslim world. Even as a separate and independent science 
‘ international law ’ owes its origin to Arab Muslims of the Umaiyad 
period, who divorced it from political science and law in general though 
not displacing it from its ethical basis.” With this extreme Muslim 
position we may contrast the more balanced view of Majid Khadduri 62 : 

“ It has been observed throughout the various civilisations so far 
known to us that the population of each civilisation, in the absence of a 
vital external threat, tended to develop within itself a community of 
political entities, that is, a 4 family of nations ’ rather than a single nation. 

59 “ Les auteurs europdens ont une tendance g6n6rale d’attribuer k la sculc Europe 
Thonncur et la gloire d’avoir enfant6 le droit international.... II y a dans cette attitude 
bcaucoup de presomption, l’orgcuil racial; il y a aussi beaucoup d’ignorance quant k 
Thistoirc de TOrient, particulterement de l’Extrdme Orient et du d£veloppement de la 
Chine antique/* Le droit des gens et la Chine antique , 1924, p. 14. 

•° 1920, p. 6. 

61 1945, p. xiii. 

•* Khadduri and Liebesny, Law in the Middle East, Vol. 1, 1955, Chapter XV, “Inter¬ 
national Law,” pp. 349-350. 
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This is indicated by the fact that there existed, or co-existed, several 
families of nations in such areas as the ancient Near East, Greece and 
Rome, China, Islam and Western Christendom where at least one 
distinct civilisation had developed in each one of them. Within each 
civilisation a body of rules and practices developed for the purpose of 
regulating the conduct of States in peace and war.. . . Such systems of 
international rules and practices were not truly international , in the 
modern sense of the term, since each system was primarily concerned 
with the relations within a limited area and within one (though often 
more than one) civilisation and thus failed to be world-wide. . . . 
Consequently, each system of international law disappeared with the 
disappearance of the civilisation (or civilisations) under which it 
flourished. . . . Similar to Medieval Christian international law, the 
Islamic law of nations was based on the theory of a universal State. 
Both Christendom and Islam assumed mankind to constitute one 
community, bound by one law and governed by one ruler. The character 
of such a State is entirely exclusive; it does not recognise by definition 
the existence of a second world State. The aim of both these States was 
the prosclytisation of the whole of mankind.” 

The sharp contrast between the points of departure of European 
and North American authorities and these Asian and Middle Eastern 
writers indicates the magnitude of the problem of synthesis which 
confronts us as the result of the far-reaching changes in the balance of 
political, economic, social and cultural forces in the world which have 
occurred during the last generation. 

The position is further complicated by Soviet criticisms of con¬ 
temporary international law. These criticisms have varied at different 
stages in the development of the USSR, but the view expounded by 
Korovin in 1924 in The International Law of the Transition Period , while 
no longer an authoritative statement of Soviet views, continues to be 
illuminating. Korovin, in the first monograph on international law 
to be published in the USSR, argued that there is no uniform general 
international law valid for all the States of the world; but that there are 
several systems of international law, such as a European international 
law regulating the relationships between the European States, especially 
among the great powers; an American international law; a special legal 
system regulating the relationships among the capitalist States and their 
colonies and half colonies; and the peculiar legal system regulating the 
relationships between socialist and capitalist States, which does not 
include the norms of international law which are based on a solidarity 
of ideas prevailing between the capitalist States. 63 Another Soviet 

63 Summarised by Kelsen in The Communist Theory of Law , 1955, pp. 156-157. 
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writer, Rapoport, has said that “ Contemporary international law is 
not a single system so far as content is concerned, rather it represents 
a struggle between the trends of international policy, differing in their 
principles: one is imperialist and the other Soviet.” 64 Still another 
Soviet writer, Antonov, writing in 1938, described contemporary inter¬ 
national law as 44 the transposition of the principles of Bourgeois 
democracy to the international relations of capitalist society.” 05 
Lenin is alleged to have said “ international law is only the continua¬ 
tion of domestic policy, but by other means,” 00 and this may be 
accepted as a succinct statement of the view that international law has 
no objective quality but is a projection of the views and interests of a 
predominant class. 

There are significant signs in the United States of widespread 
disquiet in regard to the resulting situation. By way of illustration let 
me quote Professor Milton Katz, the Director of International Legal 
Studies at Harvard: 

44 Public international law,” he writes, 44 represents essentially a 
limited part of the thought, and a limited part of the diplomatic experience, 
of a small number of Western European countries during the past three 
or four centuries. It is a limited and rudimentary legal system. Why 
not draw also on the experience of older and more mature legal systems, 
which have dealt with a much greater range of human activity, such as 
the common law, the civil law and the legal systems of, let us say, Japan, 
China, the Middle East, India. Each of these legal systems represents 
an immen.se body of experience and the traditions and values of important 
and ancient civilisations. We feel that the contribution of law and 
lawyers to a just and workable international order will be greater if all 
of these legal systems are taken as our sources and not just a particular 
one to which the term 4 international law ’ has been traditionally 
applied .” 67 

The Emergence of a Formal Universal Order 
It would not have been surprising if the revolutionary political changes 
which have taken place as the result of the first and second world wars, 
accompanied by these sharp ideological cleavages, had virtually 
destroyed the authority of international law as an effective element in 
the life of international society. No such unqualified disaster has in 

64 Quoted by George Guins, Soviet Law and Soviet Society , 1954, p. 330. 

66 Cited by Ivo Lapenna, Les Conceptions Sovietiques de Droit International Public , 1954, 
p. 117. 

46 Cited by George Guins, Soviet Law and Soviet Society , 1954, p. 330. 

67 The David Davies Memorial Institute of International Studies, Report of International 
Law Conference , held at Niblett Hall, June 1956, p. 41. 
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fact overtaken us, and we can now feel reasonably assured that, if the 
peace of the world is maintained, no such unqualified disaster will 
overtake us. The formal authority of international law has survived 
all of these revolutionary changes intact. The Charter of the United 
Nations is admittedly a less legal-minded instrument than the Covenant, 
but there may well be a balance of gain rather than of loss in giving a 
new emphasis to processes of political, economic and social adjust¬ 
ment, even though some of the sharpness of the concept of legal 
obligation is thereby lost for a time, provided that the basic principles 
of justice, respect for law and due process are fully maintained as the 
foundation for future development on a broader basis. A reasonable 
measure of fluidity in the law during periods of rapid social change is 
sometimes a necessary element in the historical continuity of a legal 
system; if this is true in national life, how much truer must it be in the 
contemporary evolution of a world society. In this perspective the 
equivocal character of the references to international law in the Charter 
is less significant than the fact that the Statute of the International Court 
is now binding upon eighty-one Members of the United Nations and 
three non-Member States. However unsatisfactory may be the position 
in regard to compulsory jurisdiction, all of these States are bound by the 
formulation of the sources of international law contained in Article 
38 of the Statute. International conventions, whether general or parti¬ 
cular, establishing rules expressly recognised by the contracting States; 
international custom, as evidence of a general practice accepted as law; 
the general principles of law recognised by civilised nations; and 
subsidiarily, judicial decisions and the teaching of the most highly 
qualified publicists of the various nations: these have now been formally 
accepted by eighty-four States as the sources of international law. In 
this sense the formal authority of international law as the legal system 
binding upon States has been placed upon a firmer foundation than 
ever before. 

This consolidation of the formal authority of the law on a universal 
basis has been accompanied by important institutional developments; 
the recognition of the International Court of Justice by the Charter as 
the principal judicial organ of the United Nations and its composition 
in such a manner as to represent a wide range of legal systems 88 and 
to ensure that no particular legal system or family of legal systems is 
predominant; the development of the International Law Commission 

88 In 1957 the Court included two Moslem judges and three judges from Communist 

States. 
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of the United Nations, with a membership selected on a broad geo¬ 
graphical basis reflecting the membership of the United Nations itself, 
as a preparatory agency designed to assist the General Assembly in 
the progressive development and codification of international law; 
and the attainment of a measure of universality comparable to that of 
the United Nations itself by a group of specialised agencies with 
important law-making responsibilities. From a formal standpoint we 
have attained a universal legal order with surprising ease. What is the 
underlying reality? 

The Underlying Strains of the Transition to 
a Universal Order 

The formal transformation of international law from the law of a 
Western European and North Atlantic family of Christian nations to 
the universal law of a world community has been accomplished almost 
imperceptibly as the result of the fundamental changes which have 
occurred on the world political scene. The very completeness of this 
formal transformation, and the relative ease with which it has been 
effected, have tended to conceal some of the underlying strains which 
these changes have produced in the body of the law, but evidence of 
these strains has accumulated in a number of ways. They are reflected 
in the shyness of legal process which has been characteristic of the 
proceedings of the United Nations as compared with those of the 
League of Nations. They appear to be a major factor in the widespread 
reluctance to accept the compulsory jurisdiction of the International 
Court of Justice, a reluctance which has been particularly marked on 
the part of most of the newly independent States. There are traces of 
them in the decisions and opinions of the Court. They have played a 
prominent part in the debates of the International Law Commission, 
and particularly in its debates concerning maritime jurisdiction and the 
conservation of the resources of the sea. It is natural that these strains 
should be most acute in fields where there is a sharp cleavage of interest 
between the older and the newer members of the community of inter¬ 
national law and in which the international conflicts and the economic 
and social conflicts of our time frequently interact upon each other. It 
is not therefore surprising that we should be confronted with consider¬ 
able difficulties in regard to such matters as the responsibility of States, 
the treatment of foreigners, standards of fair conduct in regard to 
foreign investments, and international public utilities. It would be a 
grave disservice to the future development of international law, and the 
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future influence and status of Western Europe in the world at large, to 
overestimate the extent to which these admitted strains have weakened 
the international legal system as a whole or to regard them as having 
prejudiced in any essential respect the capacity of international law 
for further development to meet future needs. The strains which now 
confront us represent a challenge of the first order to the science of 
international law; but it is a challenge which arises from a crisis of 
growth and which affords an opportunity for imaginative reappraisal 
unparalleled since the time of Grotius. Politically we have for the first 
time the formal framework of a universal world order; our problem is 
to create a political reality within this framework. Legally we have 
for the first time the formal elements of a universal legal order; our 
problem is to fuse these elements into a body of law which expresses 
and protects the common interests of a universal community. Let us 
attempt to explore and define the spirit in which we must approach 
this task. 


The Shift of Emphasis to a World Perspective 
in Other Fields of Intellectual Interest 

It will clearly not suffice for us to approach the problem from the 
angle of any particular political or economic system, cultural outlook, 
or legal tradition. The far-reaching changes which have taken place 
in the balance of political, economic, social and cultural forces in the 
world have already been reflected in virtually every aspect of both 
public and intellectual life. They have been reflected, for instance, in 
the growing acceptance of a new perspective by students of the arts, of 
letters, of philosophy, of the natural sciences, of history, of economics, 
of the science of politics, and of the social sciences generally. These 
cultural trends, while lying beyond the professional horizon of the 
law, are as typical as the far-reaching political and social changes which 
have taken place in the intellectual climate of our times. Any attempt 
to review these trends critically or in detail would take us much too far 
afield, and in the nature of the case their precise significance and effect 
cannot be measured, but when a broadening of outlook on the con¬ 
temporary scale occurs simultaneously in virtually every branch of 
intellectual and cultural life it constitutes an essential part of the 
setting of the law. 

In these circumstances, it is both legitimate and necessary to pause 
for a moment to note how clear-cut these trends have become. Let us 
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take the arts. In architecture, 69 sculpture, 70 painting, 71 the decorative 
arts, 72 the theatre 73 and music 74 there has been a greatly intensified 
interest in the western world in both the artistic heritage and the con¬ 
temporary art of other cultures which has had a direct effect on our 
own culture. In literature the west European and north Atlantic world 
has discovered in turn Russian, 75 Persian, 76 Arabic, 77 Indian, 78 Chinese, 79 
Japanese 80 and Latin American 81 literature and all of these are being 
progressively embodied in a common cultural heritage of contemporary 
civilisation. 

In philosophy, largely owing to the genius and industry of Max 
Muller 82 and the stimulus given to comparative studies by the wide¬ 
spread interest in comparative religion, the importance of eastern 
thought secured a fuller measure of recognition at an earlier date. 


69 Cf. Banister Fletcher, A History of Architecture on the Comparative Method , 14th ed., 
1948; and cf. in the Pelican History of Art the volumes for China, Japan, India and 
Russia. 

70 Cf Herbert Read, The Art of Sculpture , 1956; Wilhelm Worringer, Egyptian Art , 
translated by Bernard Rackham, 1928; Margaret Alice Murray, Egyptian Sculpture , 
1930; Gisela M. A. Richter, The Sculpture and Sculptors of the Greeks , 1930; Heinrich 
Zimmer, The Art of Indian Asia , 2 vols., 1955; Leon Underwood, Figures in Wood of 
West Africa , 1948; Masks of West Africa , 1948; Bronzes of West Africa , 1949. 

71 L. Binyon, Painting in the Far East , 4th ed., 1934 ; and cf in the Pelican History of Art 
the volumes for China, Japan, India and Russia. 

72 Cf M. S. Dimand, A Handbook of Muhammcdan Art , 1947; L. Ashton (ed.), Chinese 
Art , 1935; N. Tsuda, Handbook of Japanese Art , 1935. 

73 e.g., Faubion Bowers, Theatre in the East, 1956; Japanese Theatre , 1952; Arthur Waley, 
The No Plays of Japan , 1921; L. C. Arlington, The Chinese Drama , 1930; Hemendra 
Nath Das Gupta, Indian Stage, 5 vols.; Guka Thakurta, The Bengali Drama. Maung 
Htin Aung, Burmese Drama , 1937; E. R. Sarathchandra, The Sinhalese Folk-Play , 
1954; Dhanit Yupho, Classical Siamese Theatre ; Beryl de Zoete and Walter Spies, 
Dance and Drama in Bali. 

74 See, for instance, in Grove's Dictionary of Music and Musicians , 5th cd. by Eric Blom, 
9 vols., 1954, the articles relating to Arabian music, Chinese music, folk music (cover¬ 
ing a wide range of countries), Indian music, Indonesian music, Japanese music, 
Jewish music and Syrian music which are new or greatly enlarged in the 5th edition 
and contain important bibliographies of recent literature which emphasise an important 
broadening of cultural emphasis. 

75 Cf D. S. Mirsky, A History of Russian Literature (incorporating Contemporary 
Russian Literature ), 1949. 

7fi Cf E. G. Browne, A Literary History of Persia , 4 vols. 

77 Cf R. A. Nicholson, A Literary History of the Arabs, 1907; H. A. R. Gibb, Arabic 
Literature , 1926; A. J. Arbcrry, History of Arabic Literature, 2 vols., 1956. 

78 A. B. Keith, A History of Sanskrit Literature , 1928; M. Winternitz, A History of Indian 
Literature , 2 vols., 1927-1933; R. W. Frazer, Literary History of India; L. Renou, 
Les Literatures de Vlnde, 1951; The Indian Literatures (16 vols., P. E. N. Books, 
Bombay). 

79 H. A. Giles, A History of Chinese Literature , 1901; G. Margoulies, Histoire de la 
litt^rature chinoise , 2 vols., 1949-1950. 

80 W. G. Aston, A History of Japanese Literature , 1899; Donald Keene, Japanese 
Literature , 1953. 

81 Cf Luis Alberto Sanchez, Historia de la Literatura Americana , 1937; Arturo Torres- 
Rfoseco, The Epic of Latin American Literature, 1942; W. Rex Crawford, A Century 
of Latin American Thought , 1945; Erico Vcrissimo, Brazilian Literature—An Outline , 
1945; Samuel Putnam, Marvellous Journey—Four Centuries of Brazilian Writing , 1948. 

82 Sacred Books of the East. 

i. 6 
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Appropriately we owe to India the first comprehensive review of both 
eastern and western philosophy. 88 Sarton’s researches in the history of 
science 84 have given us a vivid picture of the interpenetration of ancient, 
medieval Christian and Islamic influences in the formative stages in 
the development of the scientific outlook which has produced the 
modern world; and Needham’s recent work 88 on the Chinese contribu¬ 
tion to early scientific thought has thrown a flood of light on our 
common scientific heritage. 

The shift of emphasis from a European or North Atlantic to a world 
perspective has been particularly marked in the field of historical 
studies. Asian, 86 Middle Eastern, 87 African, 88 Latin American 89 and 
Russian 90 writers have challenged the emphasis with which European 
and North American writers have hitherto approached universal 
history. Western scholars have partly anticipated and partly responded 
to the challenge of the changed situation. One has only to compare 
the universalist approach of a Durant 91 or a Toynbee 92 with the 
angle of vision of the Cambridge Modern History 9 * or that of Pirenne 94 
with that of Lavisse et Rambaud 95 to appreciate how great a change 
of outlook has occurred in little more than a generation; in Toynbee’s 
The World and the West 96 and Barraclough’s History in a Changing 


88 S. Radhakrishnan (ed.), History of Philosophy Eastern and Western , 1952; W'ill Durant 
The Story of Philosophy, 1926 and Bertrand Russell, A History of Western Philosophy, 
1945, deal only with western philosophy. 

84 Introduction to the History of Science, 3 vols. in 5 parts, 1927-1948. 

86 Science and Civilisation in China, 3 vols. published, 1958. 

86 e.g., J. Nehru, Glimpses of World History , revised edition, 1939; The Discovery of 
India , 1946; K. M. Panikkar, Asia and Western Dominance, 1953. 

87 e.g., George Antonius, The Arab Awakening, 1938; Hazem Zaki Nuseibeh, The Ideas 
of Arab Nationalism , 1956. 

88 e.g., W. E. Burghardt du Bois, The World and Africa , 1947; J. C. de Graft-Johnson, 
African Glory, 1954. 

89 e.g., Haya de la Torre, Historia: Tiempo: Espacio. 

90 e.g., V. P. Potemkine, Histoire de la Diplomatic. 

91 Wili Durant, The Story of Civilisation , 5 vols. published, 1935-1953. 

92 Arnold J. Toynbee, A Study of History, 10 vols., 1934-1954. Toynbee has been severely 
criticised, expressly and implicitly, by professional historians; sec, for instance, Geyl, 
From Ranke to Toynbee, 1952, and Debates with Historians, 1955, 1. Berlin, Historical 
Inevitability, 1954, F. M. Powicke, Modern Historians and the Study of History, 1955; for 
a particularly bitter criticism, see H. R. Trevor-Roper, “ Arnold Toynbee’s Millenium ” 
in Encounter, Vol. 8, No. 6, June 1957, pp. 14-28. But when full allowance has been 
made for these criticisms it remains true, as Barraclough has said ( History in a Changing 
World, 1956, p. 17) that Toynbee’s “ attempt to revive, on new foundations, the old 
conception of universal or world history ” gives us “ a vision of the course of European 
history more in accordance with the needs of a changing world.” 

93 13 vols. 1902-1912; The New Cambridge Modern History, of which two volumes 
were published in 1957, describes its purpose as being “to give intelligible form 
to the history of European civilisation ” and to describe “ the influence of 
Europe on the world.” 

94 Les Grands Courants de VHistoire Universelle , 7 vols., 1945-1956. 

98 Histoire Gtndrale, 12 vols., 1896-1901. 

98 1953. 
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World 97 we have in the briefest compass the elements of a historical 
philosophy which has absorbed the impact of the revolutionary 
changes of recent years; a considerable and important historical litera¬ 
ture revaluating in greater detail Europe’s relationship to the world 
is rapidly developing. 98 It is now generally and generously acknowledged 
that “ every age needs its own view of history, and today we need a new 
view of the European past adapted to the new perspectives in which 
the old Europe stands in a new age of global politics and global 
civilisation.” 99 

A similar change of emphasis is discernible among economists. 
A comparison between the World Economic Survey 1 of the League of 
Nations and the World Economic Report 2 of the United Nations, 
supplemented by the regional economic surveys of the United Nations, 8 
throws into sharp relief the emergence in the course of a few years of a 
world-wide approach which has placed a large proportion of our 
economic problems in a new perspective. This new approach is 
increasingly affecting the evaluation by leading economists of the 
relative importance of different problems and the relative appropriate¬ 
ness of alternative possible solutions. Jacob Viner has expressed in 
characteristically vigorous and cogent terms the implications for 
economic thought of the liberation of the underdeveloped world: 
“ The great changes which have occurred since the First World War 
in economic and political conditions have brought with them marked 
changes in the questions which the public asks answers for and for 
which the economists attempt to provide answers. The growth of the 
political importance and the articulateness of so-called under¬ 
developed countries have made unacceptable, at least to them, an 
economics which takes its tone, selects its problems for attack, and 
conducts its analysis solely in static terms and solely or overwhelmingly 

97 1956. 

98 See, for instance, E. Fischer, The Passing of the European Age , 1943; R. Grousset, 
Bilan de Vllistoire , 1946; A. Weber Farewell to European History , 1947; L. Dehio, 
Gleichgewicht oder Hegemonic, 1948; O. Halccki, The Limits and Divisions of European 
History , 1950; H. Holborn, The Political Collapse of Europe, 1951; W. P. Webb, The 
Great Frontier , 1952. 

99 Barraclough, op. cit ., p. 220. 

1 11 vols., 1932-1945. 

8 United Nations, Salient Features of the World Economic Situation, 1945-1947 and 
World Economic Report , annually since 1948. 

8 United Nations, Economic Survey of Europe , annually since 1948, with supplementary 
special surveys; Economic Survey of Asia and the Far East , annually since 1948; 
Economic Survey of Latin America, annually since 1948; Review of Economic Conditions 
in Africa , 1949-1950, with subsequent annual surveys of Recent Economic Develop¬ 
ments in Africa; Review of Economic Conditions in the Middle East , 1949-1950, with 
subsequent annual surveys of Recent Economic Developments in the Middle East. 
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in the light of the conditions and the concerns of the industrially most 
advanced, the socially most stable and the economically most prosperous 
countries.” 4 * Pursuing a similar line of thought Gunnar Myrdal has 
aptly said that “ in the complex of tensions between the peoples in 
the underdeveloped countries, on the one hand, and the industrially 
advanced ones, on the other, there is an important intellectual element: 
a suspicion by people in the former countries that in their only recently 
challenged monopoly of advanced economic analysis, the economists 
in the latter countries have viewed matters too exclusively from the 
point of view of their own nations’ circumstances and interests, which 
are not always those of the peoples in the underdeveloped countries.” 6 

We find a similar widening of vision in the science of politics. 8 
We may indeed generalise to the extent of saying that the importance 
of a world-wide approach has become the keynote of the most 
significant contemporary developments in all of the social sciences. 7 
In every major field of intellectual interest we have been experiencing 
a readjustment of perspective to a world with a wholly new balance 
of forces. 

The Need for a Comparable Readjustment of Perspective 
by International Lawyers 

The law cannot escape, and least of all can international law escape, 
a similar readjustment of perspective. 

Some will of course argue that certain of the arts and sciences, 
such as sculpture, music, mathematics and physics, are by their nature 
universal, and that philosophy, literature and history are fields in 
which a widening of the range of vision increases grasp and sensitivity 
without any impairment of these faculties, whereas a legal system is 
directed towards precise rules of conduct and cannot be transmuted 
in the same manner by a widening of the intellectual horizon without 
losing much of its effectiveness as a body of accepted rules. While 
there may be some measure of truth in this contention, which affords 
a partial explanation of the tendency of the law to lag behind changes 
of perspective in other fields, we cannot seriously claim for the law 
any prolonged immunity from fundamental changes of perspective 
which have affected every other aspect of public and intellectual life. 

4 Jacob Viner, International Trade and Economic Development , 1953, p. 7. 

6 Gunnar Myrdal, An International Economy , 1956, p. 222; see also Myrdal, Economic 

Theory and Underdeveloped Regions, 1957. 

8 e.g., Lester B. Pearson, Democracy in World Politics, 1955. 

7 C/. Barbara Ward, The Interplay of East and West , 1957. 
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On the contrary, we must acknowledge that there are reasons for the 
time-lag in readjusting the thinking of international lawyers to the new 
world outlook which we cannot reasonably defend. The first is the 
inertia which every legal system invariably opposes to every proposal 
for change. By instinct and training the legal mind accepts the 
discipline of established ideas; it lacks the philosophic impulse perpetu¬ 
ally to re-examine the foundations of accepted modes of thought and, 
perhaps partly because of the immense burden which keeping track 
of the development of the law by traditional processes represents, it 
frequently tends to shirk the intellectual effort involved in the constant 
assimilation of new sources of knowledge and ideas from beyond the 
established frontiers of the law. There are, of course, exceptions 
among legal philosophers, and more rarely among outstanding 
practitioners, but they are essentially distinguished exceptions. The 
second is the inherent tendency of every legal system to protect the 
vested interests with which it has become familiar. This is neither 
unnatural nor in itself wrong. Stability and the protection of acquired 
rights are essential functions of any legal system, but no legal system 
can protect itself against revolution except by providing adequate 
scope for evolutionary change. It is not the primary function of inter¬ 
national law in the second half of the twentieth century to protect 
vested interests arising out of an international distribution of political 
and economic power which has irrevocably changed, but to adjust 
conflicting interests on a basis which contemporary opinion regards as 
sufficiently reasonable to be entitled to the organised support of a 
universal community. 

We must therefore frankly acknowledge that in the field of legal 
studies the necessary readjustment of perspective has been much less 
complete than in other fields of intellectual life, and that this is an 
intrinsically unhealthy situation which calls for radical remedial 
action. It is the comparative lawyers who are pioneering the way. 
Although the origins of comparative law have been found in the 
Collatio Mosaicarum et Romanarum Legum of the fourth century a.d. 8 
and Maine, who pioneered the modern study of comparative lav/, 
drew much of his stimulus from the comparison of European and 
Indian law, a large proportion of the energies of comparative lawyers 
have not unnaturally been devoted to comparisons within the civil law 
family, within the common law family, and between the civil and the 

8 Cf H. C. Gutteridge, Comparative Law, 1949, p. 11. 
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common law.* An approach to comparative law which includes within 
its scope the civil law with its multifarious European, Latin American 
and other variants, the common law with its variants, Islamic law with 
its variants, Hindu law, Jewish law, Chinese law, Japanese law, African 
law in its various forms and Soviet law represents a far more arduous 
undertaking. Happily the work of Wigmore 10 and Rene David 11 
has pointed the way towards such a comprehensive approach, although 
inevitably in the somewhat general and tentative manner of pioneers 
and in a descriptive rather than an analytical form. Rabel has pioneered 
a comparative approach to the conflict of laws 12 but on a somewhat 
more restricted geographical basis. Comparative lawyers are, however, 
now increasingly accepting as their starting point the conviction 
which has been expressed by Roscoe Pound that “ if we are to proceed 
wisely in creative juristic activity in the complex society of today we 
must study scientifically the legal materials of the whole world.” 15 
In international law the global approach has hardly gone beyond 
the collection on a global basis of laws and regulations relating to certain 
topics of international law. 14 The effort of intellectual assimilation has 
hardly begun. While interesting studies have been made of the develop¬ 
ment of rules of international law in various civilisations and at various 
periods of history, including ancient and modern China, 16 ancient and 
modern India, 16 ancient Greece and Rome, 17 the Byzantine Empire, 16 

9 Cf. W. W. Buckland and A. D. McNair, Roman Law and Common Law , 1936; see also 
F. H. Lawson, A Common Lawyer Looks at the Civil Law , 1955. 

10 J. H. Wigmore, A Panorama of the World's Legal Systems, 1928. 

11 Rend David, Traite clementaire de droit civil compart, 1950. 

12 Ernst Rabel, The Conflict of Laws—A Comparative Study , 3 vols. published, 1945- 

1949. 13 Tulane Law Review , Vol. 5, 1930, p. 15. 

14 Cf. United Nations Legislative Series , Laws and Regulations on the Regime of the High 
Seas , 2 vols., 1951 and 1952; Laws and Regulations on the Regime of the Territorial 
Sea , 1957; Laws and Practices concerning the Conclusion of Treaties , 1953; Laws 
concerning Nationality , 1954; Laws concerning the Nationality of Ships, 1956; for earlier 
and less complete collections see Flournoy and Hudson, Nationality Laws , 1929; 
Feller and Hudson, Diplomatic and Consular Laws and Regulations , 1933; Dcak and 
Jessup, Neutrality Laws , Regulations and Treaties , 2 vols., 1939. 

16 W. A. P. Martin “ Les vestiges d’un droit international dans l’ancicnne Chine,” 14 
Revue de droit international et de legislation comparce, 1882, pp. 227-242; Siu Tchoan- 
Pao, Le droit des gens et la Chine antique , 1924; Chan Nay Chow, La doctrine du droit 
international chez Confucius , 1940; Cheng Tc-Lsu, “International Law in Early 
China,” 11 Chinese Social and Political Science Revue , 1927, pp. 38 et seq\ R. S. Britton, 

“ Chinese Interstate Intercourse before 700 B.C.,” 29 American Journal of International 
Law , 1935, pp. 616-635; Shih-Tsai Chen “ The Equality of States in Ancient China,” 
in 35 American Journal of International Law , 1941, pp. 641-650; Jean Escarra, La Chine 
et le droit international , 1931: L. Tung, China and Some Phases of International Law, 
1940; Chen, The Science of International Law , 1954. 

14 e.g ., Pramathanath Bandyopadhyay, International Law and Custom in Ancient India , 
1920; S. V. Viswanatha, International Law in Ancient India , 1925; Narenda Nath Law, 
Inter-State Relations in Ancient India; V. R. R. Deckshitar, Warfare in Ancient India; 
H. N. Sinha, Sovereignty in Ancient Indian Polity , 1938; K. R. R. Sastry, Studies in 

18 See notes on page 87. 
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Medieval Europe 19 and the Islamic world, 20 and the present-day 
Soviet world, 21 we cannot yet claim that these studies have been 
effectively absorbed into the intellectual foundations of contemporary 
international law, nor are all of them sufficiently thorough or objective 
to be serviceable for this purpose. 22 

The task which now confronts us in the field of international law 
is twofold. One element in that task is to achieve an intellectual 
revolution, corresponding to the political and social changes which 
have taken place and to the contemporary changes of outlook in other 
branches of knowledge, which will give us a legal system with sufficiently 
broad and deep foundations to command the allegiance of a world 
community with a fundamentally changed composition and distribution 
of influence. A second and equally important element in that task is 
to achieve this result by a sufficiently evolutionary process to avoid 
impairing the authority of well-established law in a degree which 
would prejudice for an indefinite period the possibility of establishing 
an effective body of international law on a world-wide basis. Only a 
multicultural and multi-legal-system approach will enable us to master 
this twofold task. 

International Law , 1952; Mukherjie, International Law Redefined, 1954, and a suc¬ 
cession of articles in the Indian Yearbook of International Affairs , 1952 to date. 

17 e.g., Coleman Phillipson, The International Law and Custom of Ancient Greece and 
Rome, 2 vols., 1911. 

18 M. de Taube, ” L’apport de Byzance au dcveloppemcnt du droit international occi¬ 
dental ” in 67 Hague Recueil 1939 I, pp. 237-334. 

19 e.g., Robert Ward, Foundation and History of the Law of Nations in Europe, 2 vols., 
1795; John Hosack, Rise and Growth of the Law of Nations, 1882; T. A. Walker, 
A History of the Law of Nations, Vol. 1, 1899, pp. 79-137; G. Schwarzcnbcrgcr, 
“ International Law in Early English Practice ” in 25 British Year Book of International 
Law , 1948, pp. 52-90; A. P. Sereni, The Italian Conception of International Law, 1943, 
pp. 3 et seq. 

20 Majid Khadduri, War and Peace in the Law of Islam, 1955; Law of War and Peace in 
Islam, 1941; Khadduri and Liebesny, Law in the Middle East, Vol. 1, 1955, Chapter XV, 
“ International Law,” pp. 349-372; Najib Armanazi, Les principes islamiques et les 
rapports internationaux en temps de paix et de guerre, 1929 ; Muhammed Hamidullah, 
Muslim Conduct of State , 3rd ed., 1954; Hans Kruse, Islamische Vdlkerrechtslehre, 
1953; Ahmad Rechid, “ L’Islam et le droit dcs gens ” in 60 Hague Recueil (1937 II), 
pp. 375-504; Choucri Cardahi, “ La conception et la pratique du droit international 
prive dans 1’Islam ” in 60 Hague Recueil (1937 II), pp. 511-646; Emile Tyan, Institu¬ 
tions du droit public mussulman, 1954; E. Foda, The Projected Arab Court of Justice. 

21 e.g., T. A. Taracouzio, The Soviet Union and International Law, 1935; Serge Krylov, “ La 
doctrine sovi£tique du droit international,” in 70 Hague Recueil, 1947 (I), pp. 411- 
474; Jean-Yvcs Calvez, Droit international et souveraintd en U.R.S.S., 1953; Ivo 
Lapenna, Conceptions sovietiques du droit international public, 1954; John N. Hazard, 
Law and Social Change in the USSR, 1953, Chap. 11,” Law and the Capitalist Encircle¬ 
ment,” pp. 274-300; George C. Guins, Soviet Law and Soviet Society, 1954, Part VIII 
” Principles and Practice of International Law,” pp. 326-361. 

22 There are also gaps. Shabtai Roscnne is preparing a study of the Jewish element in 
public international law; sec also Bentwich, The Religious Foundations of Inter¬ 
nationalism, 1947. As regards private international law see F. M. Goadby, Inter¬ 
national and Inter-Religious Private Law in Palestine, 1926; E. Vitta, The Conflict of 
Laws in Matters of Personal Status in Palestine , 1947. 
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What is implied in such a multicultural and multi-legal system of 
approach to the problem of broadening the intellectual foundations 
of international law to fulfil the needs of a universal system? In one 
sense such an approach implies nothing which is fundamentally new. 
It simply represents the extension to the world scale of the process by 
which international law has always developed. The international law 
of successive civilisations has always, as Vinogradoff so clearly demon¬ 
strated in his Leyden lectures on Historical Types of International law** 
represented a projection of the legal systems and traditions of those 
civilisations. Modern international law has never been, like the 
jus gentium of ancient Rome, an outgrowth of a single legal system. 
As we have known it in the west, modern international law has been 
from the earliest stages of its development a product of the interplay 
of two families of legal systems, the civil and the common law; each 
of these families has itself been loosely organised and has comprised 
a number of variants; they have been influenced by, and have in their 
turn influenced, three international legal systems, the canon law, 
Jewish law, and the law maritime, all of which have had an important 
impact on the legal traditions of the west. While we have been 
accustomed to think of international law as a product of the inter¬ 
action of the civil law and the canon law, with the civil law as by far 
the more important influence until recent times, 24 little reflection is 
necessary to persuade us that the canon law, Jewish law, and the law 
maritime have also played significant roles. The canon law had an 
important influence on the Catholic tradition of the law of nations 
represented by the Spanish school of Vittoria and Suarez. 25 While 
there may be differences of view on the question whether modern 
Jewish scholars have or have not over-stated their case in regard to the 
influence of Jewish law on the civil law 28 and the common law 27 
respectively, and the degree of influence of Jewish law and practice in 
medieval times may be a matter of debate, 28 the influence which the 

23 Bibliotheca Visseriana , Vol. 1, 1923, pp. 3-70. 

24 Cf. McNair, International Law Opinions , 1956, Vol. 3, Appendix II, pp. 407-425, “ The 
Debt of International Law in Britain to the Civil Law and the Civilians.*’ 

26 Cf. Epstein, The Catholic Tradition of the Law of Nations, 1935; James Brown Scott, 
The Spanish Origin of International Law t 1934; A. Vanderpol, La Doctrine scolastique 
du Droit de Guerre , 1919. 

28 Boaz Cohen, “ The Relationship of Jewish Law to Roman Law ” in 34 Jewish Quarterly 
Review , 1944, pp. 267-280 and 409-424. 

27 J. J. Rabinowitz, “ The Influence of Jewish Law on the Development of the Common 
Law ** in Louis Finkelstein, The Jews f their History , Culture and Religion , Vol. 2, 
Chap. 10, pp. 497-527. 

28 Pollock and Maitland, History of English Law , 2nd cd., 1911, Vol. 1, p. 475, Vol. 2, 
pp. 123-124. 
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Bible exercised through Puritanism on legal thinking during the 
formative period of modern international law is apparent on even the 
most superficial reading of Grotius, 20 of Selden 30 or of Pufendorf 31 ; 
Seldcn, in particular, was interested in the whole complex of Jewish 
law. 32 As regards the law maritime, it is generally acknowledged that 
international maritime law has been derived in large measure from the 
medieval maritime codes which were themselves substantially influenced 
by the Rhodian Sea Law of the third or second century b.c. 38 Out 
of this welter of conflicting influences international law as we have 
known it has evolved. What is there new in the problem which now 
confronts us except the greater complexity which arises from the world 
scale on which it presents itself? 

The Elements of Strangeness in Unfamiliar Legal Systems 
To this it may be answered that the legal systems which have contributed 
to the development of international law as we have known it have been 
legal systems of a reasonably common type, and that the essence of 
the problem which now confronts us is that the legal systems which 
have now become of far-reaching importance for the future of inter¬ 
national law diverge unduly from that accepted type. One of the 
characteristics which the civil and the common law have shared in 
common has been the extent to which they have been segregated from 
other branches of thought in an early stage of their development. 
While remaining in contact with philosophy and with political, religious, 
ethical and economic thought, through jurisprudence and concepts of 
public policy, they have become distinctive disciplines characterised 
by objective rules which are designed to secure the impartial adminis¬ 
tration of justice and are based on coherent principles susceptible of 
adaptation and growth by processes of legal reasoning in the light of 
changing needs. It must be conceded that both the civilian and the 
common lawyer tend to be embarrassed by certain elements of initial 
strangeness when they come to examine other legal systems in which 
the process of segregating legal thinking from other branches of 
thought has not proceeded so far or in the same manner. 

We find these elements of strangeness in both ancient and con¬ 
temporary legal systems. Much of ancient Greek law, perhaps because 

*• De Jure Belli ac Pads, 1625; see the Biblical reference in the index of the Classics of 

International Law Edition, Vol. 2, 1925, pp. 894-895. 30 Mare Clausum, 1635. 

31 De Jure Naturae et Gentium, 1672; see the Biblical references in the index of the 

Classics of International Law Edition, Vol. 2, 1934, pp. 1379-1381. 

32 De Jure Naturali et Gentium iuxta Disdplinam Ebraeorum , 1640. 

33 C/. C. J. Colombos, The International Law of the Sea (3rd cd., 1954) pp. 26-31. 
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our knowledge of it is so largely derived, in the absence of any writings 
left by a professional legal class, from Plato, Aristotle, Demosthenes and 
the historians, poets and dramatists, is hardly distinguishable, except 
to some extent in the fields of sacral and commercial law, from political 
philosophy. 84 Traditional Chinese law is embedded in moral precepts 
and rules of good manners 35 which constitute a substantial proportion 
not only of the custom which is the essence of Chinese law but equally 
of the Ta-Ts’ing lu-li, the last and most complete of the Chinese 
dynastic codes 36 ; the absence from Chinese thought of any conception 
of a celestial law-giver legislating for human beings and non-natural 
phenomena alike has affected the whole conception of law and led to 
the Chinese regarding both natural law and the laws of nature in the 
scientific sense as a means whereby the harmonious co-operation of 
all beings is secured by their obeying the internal dictates of their 
own natures rather than the orders of a supreme authority external to 
themselves. 37 In Hindu, 38 Islamic 39 and Jewish 40 law legal principle 
and procedure, theology and ritual have continued to be juxtaposed 
and intermeshed; no valid distinction can be made between law 
“ proper ” and precepts of theology and ritual or good manners, and 
if we attempt to isolate what a European lawyer would classify as law 
we misunderstand the whole genius of the system. In the case of 
Hindu and Islamic law in particular the close relationship between the 
law and theology and ritual has tended to hamper the adaptation of 

34 J. W. Jones, Law and Legal Theory of the Greeks , 1956. 

35 Cf. Ren6 David, Traite elementaire de droit civil compare , 1950, pp. 377-393; Chu 
Chong, On the Reconstruction of the Chinese System of Law , 1947; Roscoe Pound, 
“ Comparative Law and History as Basis for Chinese Law,” 51 Harvard Law Review , 
1948, p. 749; Jean Escarra, Le droit chinois, 1936; ‘‘ Lc droit compare ct la jurispru¬ 
dence chinoise,” Recueil Lambert , 1938, Vol. 1, pp. 481-491; “ Droit chinois ct droit 
compare,” Actorum Academiae Universalis lurisprudentiae Comparatione y Vol. 1, 
1928, pp. 272-292; ” La conception chinoise du droit,” Archives de la philosophic du 
droit , 1935; Siao King-Fang, Les Conceptions fondamentales du droit public dans la 
Chine antique , 1940; cf. for Annamite law, Camerlynck, Cours du droit civil annamite y 
Vol. 1 (1938), p. 201. 

38 Originally promulgated in 1643 and available in a French translation in P. Guy 
Boulais, S. J., Manuel du Code Chinois , Varieties Sinologues , No. 55, 2 vols., Shanghai, 
1923-1924. 

37 Joseph Needham, Science and Civilisation in China , Vol. 2, 1956, pp. 204-215, and 
especially 518-583. 

38 See, for instance, the introductory chapter on “ The Nature and Origin of Hindu 
Law ” in Mayne, Hindu Law and Usage (11th ed., 1953) pp. 1-17. 

39 See, for instance, S. G. Vesey-Fitzgerald, ” Nature and Sources of the Shari’a,” in 
Khadduri and Liebesny, Law in the Middle East , Vol. 1, 1955, pp. 85-112; Emile Tyan, 
Histoire de TOrganisation Judiciaire en pays d'Jslam y Vol. 1, 1938, pp. 158-167, “ Le 
caractere rcligicux de la fonction judiciaire.” 

40 In the Code of Maimonides, for instance, only 4 out of 14 books deal primarily with 
civil law and procedure; in the other books legal thought is secreted in rules of conduct 
and ritual; for example the Heqdesh, the Jewish equivalent of the Waqf, derives from 
the organisation of the Temple and is found in the part of the Code dealing with the 
Temple and not in the part which deals with property. 
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the law to changing needs. Our knowledge of African customary law, 41 
and of the law of primitive peoples in the Pacific and elsewhere, 42 
is rooted in anthropology. In Soviet law the dogmas of a particular 
school of philosophical and economic thought have been taken as the 
basis of legal philosophy 43 ; in practice, Soviet law tends to be 
segregated from other branches of Soviet thought, but has a narrower 
sphere of influence than other legal systems, particularly in matters 
impinging on political relations; it resembles western rather than eastern 
law in that the law is clearly distinguishable from ritual, manners and 
morals, but the law has no application to matters of public policy. 

Can we fuse such widely differing elements in a body of universal 
international law commanding general acceptance as the law of a 
world community and having the substantive content necessary to 
secure freedom and justice within that community in an age of economic 
interdependence and rapid technological development? 

The formal definition of the sources of international law embodied 
in Article 38 of the Statute of the International Court has now won 
world-wide acceptance. What is the substantive content of these sources 
of law on the world scale? How far do international conventions 
establishing rules expressly recognised by the contesting States give 
us an effective body of world law? How far can international custom, 
as evidence of a general practice accepted as law, be successfully pleaded 
on the world stage? How far can we successfully invoke general 
principles of law recognised by civilised nations in a world in which the 
civil and common law must share their former supremacy with Islamic 
law, Hindu law, Chinese law and Soviet law? How helpful is judicial 
precedent, international and national, in this new perspective? What 
measure of agreement exists among the most highly qualified publicists 
of nations with traditions and interests which vary so widely? 

It is of interest to note at the outset of this stage of our inquiry 
that these sources themselves are as familiar to certain non-European 
legal systems as they are to the civil and the common law. A modern 
Chinese writer has found in ancient China at least partial equivalents 
for all four of the sources of law specified in Article 38 of the Statute 
of the International Court. 44 A modern Islamic writer has argued that 
the sources of the Islamic law of nations conform to the categories 

41 Cf. T* O. Elias The Nature of African Customary Law , 1956; C. K, Meek, Law and 
Authority in a Nigerian Tribe , 1937. 

42 Cf. B. Malinowski, Crime and Custom in Savage Society , 1926. 

42 Cf Hans Kelsen, The Communist Theory of Law , 1955. 

44 Chan Nay Chow, La doctrine du droit international chez Confucius , 1940, p. 63. 
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defined by the Statute of the Court; he describes these as agreement, 
custom, reason and authority, and contends that “ the Qur’an represents 
the authoritative source of law; the sunna is equivalent to custom; 
rules expressed in treaties with non-Muslims fall into the category of 
agreement; and the opinions of the caliphs and jurists, based on legal 
deduction and analogy, may be regarded as reason.” 46 The sources of 
Jewish law also correspond to the enumeration of Article 38 of the 
Statute; they include, in addition to the Pentateuch, which is of 
special authority, case law, precedent, the responses of jurists, custom, 
and conventional law or law arising out of agreement. 48 Our concern 
is no longer with the acceptance of the sources enumerated in Article 38 
of the Statute of the Court as such; that phase of development has 
been successfully passed; our concern now is with the adequacy of 
the substantive content of these sources of law on the world scale. 
In examining their adequacy we shall start from the principle that 
the problem is not one of changing the bases of international law but 
of restating them in terms applicable to and understandable by the 
new national communities which now play so decisive a part in 
international life. 

Law-Making Treaties as an Element in a Universal System 
International conventions establishing rules expressly recognised 
by the contesting States cover a number of important sectors of the 
contemporary law. 

Law-making Treaties of Virtually Universal Scope 

Some of these instruments, such as the General Treaty for the 
Renunciation of War, the Charter of the United Nations and the 
Constitutions of most of the specialised agencies (excluding the 
financial agencies and ICAO), the Geneva Conventions concerning 
the Wounded and Sick in Armies in the Field, the Treatment of 
Prisoners of War, and the Protection of Civilians in Time of War, 
as revised in 1949, are virtually universal in character. An important 
group of technical conventions, containing detailed codes of rules 
governing particular aspects of contemporary international intercourse, 
including the Universal Postal Convention, the International Tele¬ 
communications Convention and the International Sanitary Regula¬ 
tions, are also virtually universal; other conventions of this character, 

4r ’ Majid Khadduri, “ International Law ” in Khadduri and Liebesny, Law in the Middle 

East , Vol. 1, 1955, pp. 352-353. 

46 Isaac Herzog, The Main Institutions of Jewish Law , Vol. 1, 1936, pp. 1-24. 
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including the International Civil Aviation Convention and the Safety 
of Life at Sea Convention are virtually universal except for the Soviet 
sphere of influence. The extent to which new States are ratifying other 
conventions, including some of the more important international 
labour conventions, is an encouraging sign. Serious as are the 
continuing imperfections of the international legislative process, 47 
the contemporary development of the law-making treaty and the 
range of bilateral treaties negotiated between States in all parts of the 
world represent major contributions towards giving us a universal 
system with a developed content. Much more remains to be done along 
the same lines, both by the negotiation of further general conventions 
and by the formulation of improved models of bilateral conventions 
on a wide range of subjects on the basis of which a more comprehensive 
network of bilateral obligations can be progressively developed, but we 
clearly have the elements of a universal system. Among the major 
difficulties which remain to be overcome are the limited range of subjects 
in respect of which certain federal States can contract international 
obligations, the restrictive concept of the proper scope of international 
obligations impinging on domestic policy at present current in certain 
countries and notably in the United States (a concept which excludes 
human rights, civil liberties and social policy from the sphere appropriate 
for such obligations), and the reluctance generally shown by the Soviet 
group of States to include in law-making treaties provision for any 
detailed international supervision of their application; none of these 
difficulties appears to represent an absolute bar to progress. 

Status of Older Treaties 

The limiting words of the Statute of the Court recognising as a 
source of law only conventions “ expressly recognised by the contesting 
States” present, however, a number of problems in connection with 
older conventions. What is the position in respect of conventions which 
have not been expressly recognised by the present regime of the contest¬ 
ing State but which were accepted on behalf of that State by an earlier 
regime or were accepted by another State to the title and authority of 
which the present State has succeeded by a process of constitutional 
evolution. It has long been regarded as established law that changes in 
the internal organisation of a State do not affect its international 

47 C/. C. W. Jenks, “ Lcs instruments internationaux & caractfcrc coliectif ” in 69 Hague 
Recueil , 1939 III, pp. 451-543. 
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oblations, 4 ' and this principle, though challenged bv the USSR, 4 * 
is still generally acknowledged. The extent to which treaty obligations 
are binding upon successor States, on the other hand, involves complex 
and in some respects controversial questions. 

Dispositive Treaties 

Let us take first transitory or dispositive treaties, such as treaties 
of cession , which create by their execution a continuing state of fact 
and operate thereafter as documents of title rather than as executory 
obligations. 50 The principle that such transitory or dispositive treaties 
are binding upon all comers has long been well-established. It cannot 
be challenged without exposing both the community and all the parties 
concerned to the danger that any frontier dispute which has ever been 
settled by treaty may be reopened on the ground that some new State 
was not among the parties to the treaty by which it was settled. At this 
point the claims of stability overrule those of ease of adjustment to 
changing circumstances and it would seem imperative that the universal 
order should uphold them. They will frequently find further support 
in the principles of prescription and estoppel, which are equally 
essential to the stability of a universal order. 

State Succession in respect of Law-Making Treaties 

There are strong grounds of logic, history and general convenience 
for also regarding law-making treaties as continuing to be binding 
upon a successor State. In the absence of such a principle no amount 
of deliberate legislative effort by the international community could 
develop or modify the law in a manner which will be permanently 
effective in a community the composition of which continues to 
broaden as the range of political independence extends. The law on 
this subject is less well settled but there are indications that it may be 
tending in this direction. 61 Thus the Netherlands Government has 
obtained from successor States confirmation that they continue to 
regard themselves as bound by the Hague Conventions of 1899 and 
1907 52 and the International Labour Organisation seeks confirmation 

48 hazard Bros. and Co . v. Midland Bank [1933] A.C. 289, 307; and see McNair, Law of 
Treaties, 1938, pp. 383-388; McNair, International Law Opinions , 1956, Vol. 1, 
pp.4-10; Moore, Digest of international Law, 1906, Vol. l,pp.334 et seq. ; Hackworth, 
Digest of International Law, 1940, Vol. 1, pp. 387-392. 

48 Cf. T. A. Taracouzio, The Soviet Union and International Law , 1935, p. 21. 

60 Cf. Westlake, International Law (2nd ed., 1910) Part 1, Peace , pp. 60-62 and 294-295. 

61 Cf. C. Wilfred Jenks, “ State Succession in respect of Law-Making Treaties ” in 29 
British Year Book of International Law, 1952, pp. 105-144. 

82 I am indebted to Mr. J. P. A. Francois for this information. For the particulars, see 
Dcuxicme Conference de la Paix, Tableau des signatures, des ratifications , etc., La Hayc, 
juillet 1955. 
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from applicants for membership that they regard conventions accepted 
on their behalf prior to independence as continuing to be binding 
upon them. It is almost a condition of the effective creation of a univer¬ 
sal system that what has been achieved at successive points of time by 
international legislative action should not be repeatedly disintegrated 
by the changes in the composition of the international community 
resulting from the inevitable processes of political change. As I have 
ventured to say elsewhere “ In the rough justice of approximations 
based on average situations from which general rules of law are 
necessarily derived, it is no longer in the interest of either the older or 
the newer members of the international community, or of their citizens, 
that the emergence of a new member of the international community 
should disrupt the law based on conscious legislative effort the mainten¬ 
ance and development of which is required in the interests of all alike. 
Political freedom cannot be made real against a background of economic 
chaos; and to an increasing extent it is the law based on multipartite 
instruments which constitutes the basis of international economic 
life.” 68 

It is in connection with the attainment of independence by former 
colonial territories that the question of State succession in respect of 
law-making treaties has been thrust into special prominence in recent 
years, but an analogous problem arises in cases of the merger of States 
and the formation of communities of States. The principle that law¬ 
making treaties survive such changes appears to be securing increasing 
recognition. Thus, the United Arab Republic communicated to the 
Secretary-General of the United Nations on March 1, 1958, a declara¬ 
tion “ that the Union henceforth is a single member of the United 
Nations bound by the provisions of the Charter, and that all inter¬ 
national treaties and agreements concluded by Egypt or Syria with 
other countries will remain valid within the regional limits prescribed 
on their conclusion and in accordance with the principles of inter¬ 
national law/’ The Treaty establishing the European Atomic Energy 
Community provides for the transfer of certain treaty obligations from 
the States participating therein to the Community 53a but recognises 
that such transfer will require the consent or acquiescence of the other 
parties to these treaties; there is no corresponding provision in the 
Treaty establishing the European Economic Community, which 
recognises that prior treaties remain binding on the States participating 

M Op. cit. t p. 144. 

S3 a Treaty establishing the European Atomic Energy Community, Article 106. 
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in the Community, 5 - 115 subject to their taking appropriate steps to 
procure release from obligations incompatible with the Treaty 
establishing the Community. If the law-making treaty is to play an 
effective part in the future development of international law such 
treaties must be regarded as continuing to be binding despite mergers 
of States and the pooling of certain of their functions in communities 
of States in addition to remaining binding upon territories which 
become independent States. 

Treaty Settlements Concluded by the Great Powers on Behalf of the 
International Community 

A more complex question, both legally and politically, arises 
in regard to treaty settlements concluded prior to the existence of the 
League of Nations or the United Nations by the great powers acting 
on behalf of the international community. As illustrations we may take 
the neutralisation of Switzerland 54 and the abolition of the slave trade 
at Vienna in 1815, 55 the classification of diplomatic agents at Vienna 
in 1815 and Aix-la-Chapelle in 1818, 66 the prohibition of privateering 
at Paris in 1856, 57 the formulation of the principle that no State may 
liberate itself unilaterally from the obligations of a treaty at London 
in 1871, 58 the adoption of the Congo Basin arrangements concerning 
Africa at Berlin in 18 8 5 59 and at Brussels in 1890, 60 the recognition 
of freedom of passage through the Suez Canal at Constantinople in 
1888, 61 and successive conventions concerning the regime of the 
Straits from the London Convention of 184 1 82 to the Montreux 
Convention of 1936. 63 Historically there can be no question that at 
the time when these settlements were concluded the great powers of 
the time, associating with themselves such other States as appeared 
to be directly concerned, were alone in a position to act on behalf of 
the international community as a whole and were regarded by the 
public law of Europe as being entitled so to act. 84 

'> ;{ b Article 234. ** 2 Martens N.R., 1814-1815, pp. 157-180. 

5r ‘ 2 Martens N.R., 1814-1815, pp. 432-434. 

56 2 Martens N.R. , 1814-1815, pp. 449^50 and 4 Martens TV./?., 1808-1819, p. 648. 

57 15 Martens N.R.G., 1720-1857, pp. 791-792. 

68 18 Martens N.R.G., 1860-1873, p. 278. 

69 10 Martens N.R.G. , 2nd S6ri c , 1853-1885, pp. 200-426. 

60 16 Martens N.R.G., 2nd Serie, 1881-1890, pp. 3-88. 

61 15 Martens N.R.G. , 2nd S6rie, 1879-1890, pp. 557-566. 

62 2 Martens N.R.G. , 1841, pp. 128-130. 

83 173 League of Nations Treaty Series , 1936-1937, pp. 213-241; and cf. C. W. Jenks, 
“ The Montreux Conference and the Law of Peaceful Change ” in 2 New Common¬ 
wealth Quarterly, 1936, pp. 242-251. 

84 Cf. R. F. Roxburgh, International Conventions and Third States, 1917, pp. 56-58 and 
81-82. 
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What is the present status of their handiwork in the universal com¬ 
munity of today? In some cases, such as that of the classification of 
diplomatic agents, a long course of practice based on such a settlement 
may be regarded as having given their provisions the character of 
customary law. In other cases, as in that of slavery, the principle 
embodied in such a settlement has been implemented by the terms of a 
more detailed and widely accepted general convention. The problem 
becomes acute only in cases in which the material question is the 
continued validity of the original settlement concluded by the great 
powers of the time and their associates on behalf of the international 
community as a whole, irrespective of any later accretion of custom 
or convention. 

There may clearly be cases, of which the General Act of Algeciras 
may be one, in which a change in the political status of a territory in 
respect of which such a settlement was negotiated makes the terms of 
that settlement inapplicable; such cases may be genuine illustrations 
of the principle rebus sic stantibus which, however dangerous it may be 
if unilaterally and irresponsibly applied, is nevertheless, if applied 
within proper limits by a procedure which allows of an objective deter¬ 
mination of the relationship between the alleged change of circum¬ 
stances and the purpose of the treaty, a necessary element in the 
flexibility of the international legal system. Subject to any cases in 
which an appropriate international judicial or political authority may 
recognise that the principle rebus sic stantibus is applicable, the inter¬ 
national community as a whole would appear to be in a better position 
to deal with the conflicting claims of stability and change if such 
settlements are regarded as continuing to be binding until modified 
by an appropriate procedure. There arc some indications that the 
reasonableness of this position appears to have been widely recognised. 
For example, the continued validity of the Convention of Constantinople 
does not appear to have been questioned at any stage of the Suez 
Canal controversy though there has been sharp disagreement concerning 
its interpretation and concerning the States entitled as successor 
States to participate in the reconsideration of its provisions . 66 While 
any excessive confidence in the matter would be unwarranted, it is 
reasonable to plead that the world as a whole has a common interest 
in the contribution to the established legal system made by the general 

06 See, for example, Georges Seelle, " Le Nationalisation du Canal de Suez et le Droit 
International,” Annuaire Francois de Droit International, 1956, pp. 3-19; Roger Pinto, 

” L’Affaire de Suez: Probldmes Juridiques,” ibid., pp. 20-45. 

j. 7 
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treaty settlements of the past and to hope that, in view of the ample 
opportunities for the modification of such settlements by agreement 
which now exist, the position that they remain binding unless so 
modified will be widely accepted as both good law and sound policy. 

International Custom as an Element in a Universal System 
While the law-making treaty has been a major factor in developing 
and remodelling international law during the last century, a large 
part of international law has always been based on “ international 
custom, as evidence of a general practice accepted as law.” How far 
is the body of international custom which we have inherited from the 
past satisfactory evidence of a general practice accepted as law on a 
world basis? It has been the accepted rule that new members of the 
international community are bound by the law as they find it. They 
enter a community with an existing body of law which is binding on 
new members by their admission to the community. 66 This is an 
intrinsically reasonable rule. How far is it successfully surviving the 
acute strains which have confronted international law as the result of 
its transformation into the law of a universal community? How far 
is there a tendency to challenge the existing body of custom as having 
at most a regional validity? And in so far as any such tendency may 
exist, how can we avoid the disintegration of the existing body of 
accepted custom on a scale which would make it infinitely more 
difficult to evolve on a world basis a body of law adequate to our 
future needs? 

International Custom in Ancient and Non-Western Legal Systems 

In the first place, we arc entitled to emphasise the extent to which 
we can trace back either the origins of or close analogies with well- 
established rules or institutional devices of modern international 
law to periods and legal systems prior to or outside the modern western 
tradition. A few illustrations, chosen somewhat at random, will serve 
to illustrate the point. It would be particularly easy to give such 
illustrations from the law relating to embassies 67 and certain parts of the 
law of war, such as the law relating to truces, safe-conducts, the use of 

60 See, for instance, Oppenhcim's International Imw, 8th edition by Lauterpacht, Vol. 1, 
1955, p. 18; Hyde, International Law Chiefly as Applied and Interpreted by the United 
States , 2nd edition, 1945, Vol. 1, p. 5; Fauchillc, Traite de droit international public, 
8eme ed., t. J, lere Partie, 1922, p. 43. 

07 e.g., P. Bandyopadhyay, International Law and Custom in Ancient India , 1920, pp. 33- 
48; S. V. Viswanatha, International Law in Ancient India , 1925, pp. 64-69; Coicman 
Phillipson, The International Law and Custom of Ancient Greece and Rome , Vol. 1, 
1911, pp. 302-346. 
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treacherous weapons and such like matters. There appears to be a 
widespread impression that only in respect of these limited sectors of 
the law will significant analogies be found. A few illustrations will show 
that there is no justification for this impression. The Laws of 
Hammurabi, which may date back to 2000 B.c., contain a rule con¬ 
cerning collisions 88 which appears to anticipate the Rhodian sea law. 89 
The concept of extradition occurs as early as the Treaty of Karnak 
between Ramescs II and the Hittites about 1300 b.c. 70 The principle of 
the dedication to international use of certain means of international 
communication appears to have been applied in ancient China to a 
tunnel beneath the sacred mountain of Tou opened about 1150 b.c. 71 
The principle of the continuity of the State despite changes in the 
person of the sovereign has also been traced back to ancient China. 
An illustration of an attempt to apply a policy of non-recognition has 
been found in ancient Chinese history, 7 * while we find Aristotle 
canvassing, without satisfactorily answering, the question of the 
liability of a revolutionary government for the debts of an overthrown 
tyranny. 73 The concept of humanitarian intervention was known in 
Ancient India. 74 Confucius, in the sixth century b.c., envisaged 
national treatment for foreigners in respect of measures of social 
assistance in a manner which anticipates the provisions of contemporary 
international labour conventions. 78 Pericles at one stage seems to have 
foreshadowed the principle of the freedom of the seas. 78 There were 
rules in ancient India concerning jurisdiction over vessels in ports and 
over piracy. 77 Provision for all-inclusive arbitration is to be found 
in a treaty between Sparta and Argos of 418 b.c. 78 One of the devices 
which has become common practice in connection with international 
arbitration, namely that of having three arbitrators, each party choosing 
one arbitrator and the umpire being chosen in the absence of agreement 
between the parties by the two arbitrators already chosen, can be 

08 Driver and Miles, The Babylonian Imws, Vol. 1. Legal Commentary, 1952, pp. 431- 
434, Vol. 2, Transliteration and Translation, 1955, p. 85. 

09 Ashburner, Rhodian Sea Law , 1909, pp. 110-111. 

70 J. H. Wigmore, A Panorama of the World's Legal Systems, 1936, p. 20. 

71 Siii Tchoan-Pao, Le droit des gens et la Chine antique , 1924, p. 20. 

72 Chan Nay Chow, La doctrine du droit international chez Confucius , 1940, p. 74. 

73 Politics iii, 1, 1-14; and see J. W. Jones, The Law and Legal Theory of the Greeks , 1956, 
p. 154. 

74 Bandyopadhyay, International Law and Custom in Ancient India , 1920, pp. 55-56. 

75 Chan Nay Chow, La doctrine du droit international chez Confucius , 1940, pp. 125-126. 

76 Coleman Phillipson, The International Imw and Custom of Ancient Greece and Rome , 
Vol. 2, 1911, p. 378. 

77 Viswanatha, International Law in Ancient India , 1925, pp. 42-43. 

78 Coleman Phillipson, The International Law and Custom of Ancient Greece and Rome, 
Vol. 2, 1911, p. 136. 
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traced back to Jewish (Rabbinic) law 76 ; it was more common in 
countries in which the Jewish courts did not have a recognised standing in 
the secular law, 80 a situation which presents an analogy with the limited 
extent and voluntary basis of compulsory jurisdiction in international 
law. In certain African legal systems we find embryonic concepts of 
a jus gentium , including the concept of the co-existence of different 
customs. 81 

Extent to which Existing Customary Law is Supported by World-Wide 
Practice 

It does not of course follow from the fact that we can find in early 
legal systems isolated germs of modern rules of international law 
that we can find in these systems and their modern successors a sufficient 
range of evidence of general practice accepted as law to give us an 
adequate foundation of world-wide practice for the existing corpus 
of customary law. 

International relations since the Renaissance have, until recent 
times, revolved around the mutual relations of the western powers 
and their relations with the overseas world. In these circumstances 
it is natural that much of the existing customary law should have 
arisen out of these relations, and it is not unnatural that questions 
should be raised concerning the extent of its applicability to a changed 
world situation in which these relations form only a fraction of inter¬ 
national relations as a whole, in which the relations of the North 
Atlantic Community with Asia and the Middle East, and increasingly 
with Africa, are based on new principles, and in which the Soviet 
Union represents a new major factor in world affairs. 

In exploring these questions it is, however, important to avoid 
exaggerating the extent to which the political changes of recent years, 
far-reaching as they have been and vital as it may be to measure their 
practical effect on the continuing acceptance and effectiveness of 
established law, have any direct bearing on the legal validity of custom 
much of which has in fact been of world-wide or, on the most conserv¬ 
ative estimate, geographically widespread application. Russia has 
been an active participant in the community of international law 

79 Herbert Danby, The Mishnah, 1933, p. 385 (Sanhedrin, 3.1); The Code of Mciimonides, 
Book XIV, The Book of Judges, translated by A. M. Hershman, 1949, p. 24 (Sanhedrin, 
Chapter VII.l). 

80 Mr. Roscnne has referred me in this connection to the Hebrew Encyclopaedia , Vol. 9, 
pp. 100-101, Article “ Borcrut ” (Arbitration). 

81 Max Gluckman, The Judicial Process among the Barotse of Northern Rhodesia , 1955, 
pp. 206-210. 
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since the early eighteenth century, at the latest computation. Almost 
a century and a half has elapsed since the great majority of the Latin 
American States attained their independence; since that time they have 
been independent subjects of international law, entitled to its protection 
and bound by its obligations. Treaty relations between China and the 
West were established by the Treaty of Nanking in 1842 and greatly 
developed during the 1850’s (1850-1860) and a century has now 
elapsed since, at almost simultaneous dates, the Ottoman Empire 
was formally admitted to participation in the advantages of the public 
law of Europe (1856) and Commodore Perry entered Edo Bay (1853); 
subject to extraterritoriality and other special factors, international 
law has been an element in the relations of East and West for a century 
and a considerable body of custom of continuing validity has been 
developed in the course of these relations. We find a Japanese court 
invoking international law as an element in a decision as early as 
187 2 82 and three years later Japan and Peru were parties to an arbitra¬ 
tion arising out of this decision. 83 The prevailing opinion in Japan 84 is 
that international law was partially applied to Japan from 1853 and has 
been applicable to Japan to the full extent since 1897, when extra¬ 
territoriality was abolished. In China there is a substantial body of 
practice relating to such matters as jurisdiction, nationality and 
diplomatic and consular relations, 85 by no means all of which has 
ceased to be apposite with the passing of extraterritoriality and 
subsequent political changes. 

There are certain fields, including much of maritime law and the 
law of war and neutrality, in which the existing customary law has 
secured a measure of world-wide application on which, it is submitted, 
the international community is entitled to rely as giving the fullest 
authority on a world-wide basis to established custom. 

Maritime Law 

One such field is that of maritime law. The fundamental basis of 
the principles of the freedom of the seas and the freedom of navigation 
on international waterways has not been affected by the wider distribu¬ 
tion of political freedom or by the development of new types of economic 

82 Cf. K. Matsudaira, Le droit conventionnel international du Japan , 1931, p. 99, whose 

summary of the decision of the Japanese court differs somewhat from that in 

Lapradelle-Politis, Recueil des Arbitrages Internaiionaux , Vol. 3, 1954, pp. 582- 583. 

83 Cf. Maria Luz Case , Lapradelle-Politis, op. cit ., Vol. 3, 1954, pp. 581- 593. 

84 1 am indebted to Professor Yokota for this information. 

86 Cf. L. Tung, China and Some Phases of International Law , 1940; Jean Escarra, La Chine 

et le droit international, 1931. 
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and social structure or policy; to call them in question in the name 
of national sovereignty is not progress but a relapse into anarchy. 
Problems relating to new methods of exploiting submarine resources 
and the conservation of deep fisheries may call for the review of certain 
parts of the law of the sea by orderly procedures; but, though special 
problems comparable to that of the demarcation of the territorial 
waters of Norway 86 may arise in connection with exceptional geo¬ 
graphical situations in other parts of the world which have not been 
adequately considered hitherto, these general principles have a universal 
application on which the world community can insist, and indeed must 
insist, if it is to remain a true community based on free communication 
among its members. It is in this general perspective that problems 
such as that of new claims to varying degrees of jurisdiction over 
extensive areas of the sea 87 and that of freedom of passage in the 
Suez Canal and the Gulf of Akaba 87a must be considered. 

Law of War and Neutrality 

Another of the fields in which the course of history during the 
last half-century has tended to give a world-wide character to the 
established customary law has been that of the law of war and neutrality. 
There are of course far-reaching uncertainties in the law of war and 
neutrality, partly because the implications of the fundamental change 
in the legal status of war itself effected by the Covenant of the League 
of Nations, the General Treaty for the Renunciation of War and the 
Charter of the United Nations have not yet been fully assimilated, 
partly because the degree of mobilisation of resources involved in 
warlike operations has been further increased and the distinction 
between combatant and non-combatant, while remaining vitally 
important from a humanitarian point of view, has become increasingly 
difficult to maintain, and partly because the problems of adaptation 
arising out of technological innovations which confronted the last 
generation as the result of long-range bombardment and aerial and 

86 Norwegian Fisheries Case , 1951, 1.C.J. Reports , pp. 116-206. 

87 In support of these claims see Enrique Garcia Sayan, Notas sohre la soberania maritima 
del Peru , 1955, and, for a criticism of the, Josef L. Kunz, “ Continental Shelf and 
International Law: Confusion and Abuse,” in 50 American Journal of International 
Law , 1956, pp. 828-853; for the resolutions on the subject adopted at the 1956 Ciudad 
Trujillo Inter-American Conference on the Continental Shelf and Marine Waters 
see 8 Annals of the Organisation of American States , 1956, pp. 162-170; and see also 
1956 Yearbook of the International Law Commission , Vol. 2, especially at pp. 265-266, 
and United Nations Conference on the Law of the Sea, 1958, Summary Records, 
especially the Summary Records of the First Committee. 

H7 a L. M. Bloomfield, Egypt, Israel and the Gulf of Aqaba in International Law, 
1957. 
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submarine warfare have been further complicated by the development 
of atomic and tele-guided weapons and by the apparent imminence of 
the inter-continental ballistic missile and the space satellite. These 
uncertainties are, however, independent of the widening of the geo¬ 
graphical range of international law. A series of wars in the Far East 
(beginning with the Sino-Japanese, the Spanish-American and the 
Russo-Japanese wars), the global character of the two world wars, 
and the world-wide significance of the Nuremberg and Tokyo trials 
have tended to give the law and customs of war a world-wide character 
which they might otherwise have lacked. 

Soviet View of Custom 

More serious than challenges to the extent to which particular 
customs, evidenced primarily by Western practice in recent centuries, 
can be regarded as having acquired the binding force of a universal 
customary law is the challenge frequently formulated by Soviet writers 
against the validity of custom as such. The emphasis placed by Soviet 
writers such as Korovin 88 and Vyshinsky 88 upon treaties as the 
primary source of international law has been accompanied by a 
reserved attitude towards the status of custom. Korovin, for instance, 
subordinates the validity of custom to its compatibility with the 
socialist legal conscience and its recognition by the Soviet Union. 80 
The Soviet Union has not, however, hesitated to invoke customary 
international law in its own favour, 81 and an increasing recognition 
of the importance of custom in its own law may be reflected in a larger 
measure of acceptance of customary international law. As early as 
1939, for instance, we find Golunsky, subsequently a judge of the 
International Court of Justice, writing that “ the question of the 
significance of customs in a socialist society is complex. On the one 
hand, a number of customs representing the remnants of feudalism 
and tribal organisation are undoubtedly incongruous with the socialist 
concept of law. . . . Against such customs our socialist law has carried 
on an incessant struggle. . . . But there is no doubt that, on the basis 
of the new socialist conditions of labour and life, a number of new 
customs and rules of community life will be created, and these shall 
have a different meaning. In many instances, customs serve as a 

88 Cited by Ivo Lapenna, Conceptions Sovidtiques cie Droit International Public , 1954, 
p. 165. 

89 Cited in op. cit. y p. 165. 

80 Cited in op. cit. y p. 166. 

81 Cf. T. A. Taracouzio, The Soviet Union and International Law , 1935; Ivo Lapenna. 
Conceptions Sovidtiques de Droit International Public , 1954. 
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necessary supplement to the statutes. ... It is obvious that it would 
be impossible to exclude such customs and rules of community life.” 92 
The Soviet attitude towards accepted custom therefore introduces a 
further element of uncertainty, but is itself sufficiently uncertain to 
leave the whole matter open for the future. The forces which have 
resulted in a wider recognition of the validity of custom in domestic 
law may at a later stage lead to a more generous recognition of the 
validity of international custom; indications of such a tendency are, 
it appears, already to be found in the case of international trade 
disputes decided by the Foreign Trade Arbitration Commission of 
the USSR. 93 

Future Status and Effectiveness of Established Custom 

The future status and effectiveness of established custom depends 
primarily on certain basic intellectual attitudes which wc can more 
conveniently consider at a later stage. We must be content at this 
stage with mentioning three elements in the situation which are of 
decisive importance. 

In the first place, it has become imperative to marshal the evidence 
of existing custom on a much wider geographical basis than in the past. 
It no longer suffices to cite the Wcst-European and North Atlantic 
precedents which are the stock-in-trade of the traditional text-books 
of international law. Customs which may have originated in the Western 
European or North Atlantic area have frequently been applied on a 
world-wide or virtually world-wide basis in the course of the last 
century. Where this is the case it has become of primary importance 
to assemble and make generally available the evidence of such world¬ 
wide application of custom. This may involve the liberalisation of the 
policy of certain States with regard to the release of archives of legal 
interest, and particularly of archives bearing on the application of 
legal principles to Latin American, Far Eastern, South East Asian and 
Middle Eastern affairs; it certainly requires a major effort of collective 
research involving substantial use of Oriental and Slavonic languages. 

Secondly, an unduly rigid or over-dogmatic approach to the problem 
is unlikely to be helpful. Customary rules of which we have been apt 
to assume the validity too readily may be found to have less basis in 

92 Cited by V. Gsovski, Soviet Civil Law , 1948, Vol. 1, p. 231. 

93 1 am indebted for this information to Professor Berman; the workings of the Foreign 
Trade Arbitration Commission are described in Samuel Pisar, “ Soviet Conflict of 
Laws in International Commercial Relations/’ in 70 Harvard Law Review , 1957, 
pp. 593-656. 
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general acceptance than had been supposed. There may be legitimate 
and significant regional variations of custom. Customs based on 
conditions, including technological conditions, which have completely 
changed may be of dubious value or validity in the changed conditions. 
Some flexibility of approach is essential if the authority of custom as 
such is to be preserved over the wide range of ground in respect of which 
we can reasonably hope that existing customary rules will continue to 
command general support. 

Thirdly, if the whole matter is approached in this spirit we are 
entitled to insist that, by and large, the existing body of customary 
law has been evolved by long experience to meet needs which are 
inherent in the relationships between States and that, subject to adapta¬ 
tions and adjustments of the law by orderly processes, the full acceptance 
and loyal observance of the law of nations as it exists at any particular 
time is a sine qua non of world economic development by international 
co-operation, of peaceful self-determination for non self-governing 
areas, of the co-existence of different types of economic and social 
structure, and indeed of any form of civilised international relations. 

Judicial Precedent as an Element in a Universal System 

Judicial decisions and the w ritings of the most highly qualified publicists 
are mentioned in the Statute of the Court as subsidiary means for the 
determination of law. They were grouped together in this way when 
the Statute of the Permanent Court of International Justice was 
drafted in 1921 as a Compromise between the common law habit of 
attaching decisive importance to judicial precedent and arguing 
unsettled questions on the basis of their relationship to existing prece¬ 
dent and the civil law habit of looking to la doctrine for guidance on 
difficult and unsettled questions. Since 1921 a new factor in the 
situation has emerged, namely the existence of a very substantial body 
of international judicial precedent in the form of the judgments 
and opinions of the Permanent Court of International Justice and 
the International Court of Justice. While the Statute of the 
International Court provides that its decisions are binding only in the 
case before the Court and as between the parties thereto, 04 this provi¬ 
sion merely precludes the application to the Court of the doctrine of 
the binding force of precedent and does not in any way impair the 
immense persuasive authority of the decisions of the Court. As the 


04 Article 59. 
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body of international judicial precedent grows, a new element in a 
universal system may gradually assume decisive importance. 

The General Principles of Law Recognised by Civilised 
Nations as an Element in a Universal System 

Where neither international convention nor accepted custom nor 
international judicial precedent furnishes a satisfactory rule of law, 
the law must be deduced from the general principles of law recognised 
by civilised nations. Here we approach the heart of our contemporary 
problem. Can we deduce a sufficient consensus of general principle 
from legal systems so varied as the civil law with its multifarious 
European, Latin American and other variants, the common law with 
its variants, Islamic law with its variants, Hindu law, Jewish law, 
Chinese law, Japanese law, African law in its varied forms and Soviet 
law to give us the basic foundations of a universal system of inter¬ 
national law? 1 believe that we can and that if once we accept that 
basic position the innumerable problems arising from the transforma¬ 
tion of international law into a universal system, while perhaps requiring 
a generation or a series of generations for their solution, become 
soluble. 

Extent to which Disparate Elements have little Relevance for a Universal 
System 

We must not be unduly deterred by the elements of strangeness 
which tend to discourage the western lawyer when he makes his 
first acquaintance with unfamiliar legal systems. Superficial contrasts 
sometimes mask fundamental resemblances. As a leading Scottish 
judge and j urist, writing on the basis of his experience of the application 
by the Judicial Committee of the Privy Council of diverse legal systems 
from all parts of the world, has aptly said: “ No one can address himself 
to the study of comparative law without being struck by the essential 
similarity of the problems of human relationship all the world over, 
and despite the diversity in form of the solutions which each national 
system of law has devised, with the general resemblance in outline 
of their solutions.” 96 

It so happens that some of those parts of the law which differ most 
widely from one system to another and in respect of which it would 
be most difficult to reach a consensus of general principle are the 

95 Macmillan “ Scots Law as a Subject of Comparative Study ” in Law and Other Things 
(1938) p. 114. 
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least important for the future development of the international legal 
system. 

Ritualistic Elements 

First, the ritualistic elements which the western lawyer finds so 
alien to his whole outlook when he approaches the study of Hindu, 
Islamic or Jewish law are of virtually no significance for contemporary 
international law. They may throw important light on the mental 
attitudes of the peoples who have conserved them in their legal systems, 
but for most other purposes they can be disregarded. 

Family Law 

Secondly, family law is of limited importance in relation to inter¬ 
national law except as a body of rules which may be applicable in 
particular situations by virtue of the principles of private international 
law. A major branch of law in respect of which the divergences between 
legal systems are particularly acute is thus eliminated from our problem. 
The complexities of the Hindu joint family system 9ft or the differences 
between the Sunnite and Shiite laws of inheritance 97 lie well beyond 
the area within which the contemporary international lawyer must be 
prepared to draw on a new range of unfamiliar legal systems. 

Real Property 

Thirdly, the land law is of secondary importance for contemporary 
international law. Although international law has drawn heavily in 
the past on the civil law in regard to the law concerning territory, 
boundary questions, W'ater rights, aerial jurisdiction, occupation and 
similar matters, these questions are of relatively less importance than 
they were at a period when large numbers of disputed claims to title 
over vast unsettled areas were still at issue. Irrespective of the extent to 
which the law on these questions may be regarded as having been weil 
settled, the majority of outstanding cases relating to such areas have 
been settled (except in the case of Antarctica where the whole matter 
may have to be dealt with on different principles 98 ) and perhaps at 
some future date in regard to territory beyond the atmosphere of the 
earth where entirely new principles may apply. 99 Such minor territorial 
disputes as the Minquiers and Ecrehos Case 1 or the Zondereygen 

96 Cf. Mayne’s Treatise on Hindu Law and Usage , 11th ed., pp. 323-394. 

97 Cf. Asaf A. A. Fyzee, Outlines of Muhammedan Law (2nd ed, 1955) pp. 329-403. 

98 Cf “An International Regime for Antarctica,” pp. 366-381 below. 

99 Cf “ International Law and Activities in Space,” pp. 382-407 below. 

1 LCJ. Reports , 1953, pp. 47-109. 
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Frontier Land case between Belgium and the Netherlands 2 do not 
seriously qualify this position. Cases relating to water rights such as 
the disputes relating to the waters of the Jordan and the Indus 3 may 
be a more serious exception, but are nevertheless an exception. However 
different the position may be in respect of technological matters in 
the case of which uniformity of detail on a world-wide basis may be 
of critical importance, in respect of territorial matters wc may reason¬ 
ably say de minimis non curat lex universalis. Variations in the land law 
(always the most local form of law) are therefore unlikely to have any 
important bearing on the future development of international law. 
Even if such variations should be reflected in regional rules or practices, 
analogous to the uti possidetis of 1812 rule in Latin America, 4 
nothing of any great importance would have been lost; such regional 
rules or practices are only objectionable when invoked against States 
which are not in any way parties to them, and when so invoked they 
are unlikely to be accepted. There is nothing inherently undesirable 
in having regional rules on matters of international law akin to the 
law' of real property. In the United States the Supreme Court applies 
different rules concerning flowing waters to the eastern states, where 
the doctrine of riparian ownership prevails, and to the western states, 
which recognise appropriate rights in water. 5 Similar local variations 
may be necessary in certain rules of international law. Subject to 
recognising this possibility, we may dismiss the whole law of real 
property as being of secondary importance for our purposes. 

Criminal Law 

Fourthly, while rules concerning criminal jurisdiction, extradition 
and mutual co-operation in restraint of crime have long been an 
important part of international law and contemporary international 
law recognises war crimes and crimes against humanity and sanctions 
procedures (not fully organised in advance) for their punishment, 
there is relatively little direct relationship between the great bulk of 
the criminal law and the great bulk of international law. The sub¬ 
stantial differences which exist between particular rules of criminal 
law and procedure under different legal systems are unlikely to have a 

2 I.C.J. Reports , 1957, p. 194. 

3 Juan Carlos Puig, Les principes du droit international public anu l ricain (1954) pp. 79-81; 
the principle is not fully accepted by Brazil, ibid., p. 80. 

4 Abraham H. Hirsch, " Utilization of International Rivers in the Middle East,” in 
50 American Journal of International Law (1956) pp. 81-100. 

•' Cf. Robert H. Jackson, The Supreme Court in the American System of Government (1955) 
pp. 39-40. 
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direct bearing on the future development of international law except 
in so far as they reflect more fundamental differences between those 
legal systems. 

Common Principles 

If we eliminate the ritualistic elements of certain legal systems, the 
whole of family law, virtually the whole law of real property and 
much of the criminal law, we will find that we are left with an area 
within which the most varied legal systems recognise certain common 
principles and have to a substantial extent mutually influenced one 
another’s growth. 

Mutual Intfraction of Different Legal Systems 
Throughout recorded history the legal systems of different civilisations 
and countries have exercised a far-reaching influence upon one another. 
We can trace this process of mutual influence back to very early times 
and in some early cases, such as that of the influence of Greek and 
Roman law upon ancient Egyptian law, 6 a considerable body of 
knowledge on the subject exists. From the time of the medieval 
reception of Roman law 7 onwards our knowledge of the subject 
becomes reasonably comprehensive. 

Extent of the Influence of the Common and the Civil Law 

Of the legal systems which have now acquired a greatly increased 
significance for the future development of international law, such as 
Latin American law, Islamic law, Indian law, Chinese law, Japanese 
law, African law and Soviet law, virtually all have been profoundly 
influenced in the course of their development by either the civil or the 
common law. Latin American law is primarily a projection of the 
civil law, influenced in different countries in varying proportions by 
the Spanish, Portuguese, French, Italian and German variants and 
derivatives of the civil law, cross-fertilised in varying degrees, especially 
in the fields of constitutional and commercial law, by common law 
influences of North American and, to a lesser extent, of English 
origin, and embodying occasional traces of pre-conquest law. 8 Only 
in Yemen and (more precariously) in Saudi Arabia has the Islamic 

6 Cf. Taubcnschlag, The Law of Greco-Roman Egypt in the Light of the Papyri , 2 vols., 
1944, 1948. 

7 Paul VinogradofT, Roman Law in Medieval Europe (1909); H. Kantorowicz, Glossators 
of the Roman Law (1938); ft. F. Jolowicz, Roman Foundations of Modern Law (1957). 

8 Cf. P. J. Eder, A Comparative Survey of Anglo-American and Latin American Lan 
(1950). 
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law survived without substantial western influence. 9 In Turkey the 
Islamic and Ottoman law 10 have been profoundly modified by the 
adoption of the Swiss Civil Code, the NeuchStel Civil Procedure 
Code, and the Italian Penal Code 11 ; a pioneer study of this reception 
and its consequences has been made by the International Committee 
of Comparative Law. 12 Egyptian law has been profoundly influenced 
by the codes applied by the Mixed Courts which were an adaptation of 
the French Codes 13 ; although the codes have been revised since the 
abolition of the Mixed Courts, their influence remains. In Iraq 
Islamic law and Ottoman law have been modified by English com¬ 
mercial law. 14 Syria has recast its law since independence on the 
basis of the Egyptian Civil Code, while in Lebanon, Morocco, Tunis 
and Algeria French law has exercised wide influence. In Persia, the 
Commercial Code of 1925, the Criminal Code of 1926 and the Civil 
Code of 1928, which are the framework of the modern legal system, 
represent a compromise between Islamic law and western models. 
In certain parts of South-East Asia Islamic law as modified by the 
influence of western legal systems has been superimposed upon earlier 
systems of indigenous law such as the adat law of Indonesia 15 and 
Malaya. 1 * Indian law 7 has been widely affected by the common law 
and, while the land law continues to be governed by Indian usage and 
matters of personal status, marriage, family relations, succession, 
inheritance, and religious and charitable endowments by Hindu or 
Mahomedan law as the case may be, “ the great mass of dealings 
between man and man ” 17 are governed by what are in effect statutory 

9 Louis Milliot, Introduction a Vetude du droit musulman (1953), Chap. VII, “ Lc droit 
musulman et les influences occidentales,” pp. 770- 783. 

10 Young, Corps du droit ottoman (1907). 

11 G. Sauser-JHall, La reception des droits europtens en Turquie (1939). 

12 T. B. Balta, C. J. Hamson, K. Lipstein and others, “ The Reception of Foreign Law 
in Turkey,” in 9 International Social Science Bulletin (1957) pp. 7-81. 

13 J. Y. Brinton, The Mixed Courts of Egypt (1930); F. P. Walton, The Egyptian Law of 
Obligations , 2nd cd., 2 vols. 

14 C. A. Hooper, The Constitutional Law of Iraq, 1928. 

‘ 5 The greater part of the literature relating to adat recht in Indonesia is available only 
in Dutch; the leading authorities are C. Snouck Hurgronje and C. van Vollenhoven. 
In English, see Selected Works of C. Snouck Hurgronje , edited by Bousquet and 
Schacht, 1957; Vol. 3 of C. van Vollenhoven, I let Adatrecht van Nederlandsch-lndie 
(3 vols., 1925, 1931, and 1933) contains a number of short papers in English and French, 
notably (pp. 613 -661) a paper on ” La Politique coloniale par rapport au Us ct 
Coutumes indigenes,” submitted to the International Colonial Institute in 1921, but 
van Vollenhoven’s major writings on adat law are not available in English; there is 
also an English translation of B. Ter Haar, Adat Law in Indonesia , translated by Hoebel 
and Schiller, 1948, Snouck Hurgronje, The Achehnese, English edition by 
O’Sullivan, 2 vols., 1906, though primarily a sociological study, is perhaps the 
most illuminating and comprehensive discussion of adat law in English. 

,c For Malaya, see Richard Winstedt, The Malays—A Cultural History (1950) Chap. 6, 
‘* Legal Systems,” at pp. 91-119 and bibliography at p. 193. 

17 Lord Wright of Durley, Legal Essays and Addresses (1939) p. xiii. 



Mutual Interaction of Different Legal Systems 


111 


restatements of the common law adapted to Indian conditions, such 
as the Indian Contract Act, the Indian Sale of Goods Act, the Indian 
Partnership Act, the Indian Evidence Act, the Indian Penal Code and 
the Indian Codes of Civil and Criminal Procedure. 18 The effect on 
Chinese law of developments since 1950 remains obscure, but during 
the preceding half-century Chinese law was profoundly affected by 
western influences, 10 particularly following the work of the Extra¬ 
territoriality Commission established as the result of the Washington 
Conference of 1922 20 and the enactment of the Provisional Con¬ 
stitution of the Republic of China, 21 and the leading commercial laws. 22 
The commercial law in particular, and much of the law of contract, 
were based on Anglo-American models. 22 It appears from the 
published proceedings of the Chinese Communist party that the 
Kuomintang Codes were abrogated in February, 1949, but that in 
1956 a number of basic statutes, designed to replace them, including 
a civil code, a criminal code, rules of court procedure, a labour law 
and a land law were still under consideration; a new legal system, 
based on the historical experience of China “ and of the world, wherever 
it is of use to the people, and especially upon the advanced experience 
of the Soviet Union,” was regarded as being in process of creation, 
but it was admitted that no good exposition of the new system had yet 
been written and that the proposed Institute of Jurisprudence of the 

18 Cf Rankin, Background to Indian Law (1946); Gledhill, Reception of English Law in 
India (1950) (a paper submitted to the Congress of the Academic Internationale de 
Droit Compart, August 1950); and see, in particular, the valuable series of papers 
prepared for the Barcelona meeting of the International Association of Legal Science 
in September 1956, notably K. Lipstein, The Reception of Western Law in a Country 
with a Different Economic and Social Background : India ; M. Ananthanarayanan and 
G. K. Venkata Subha Rao, The Influence of English Common Law and Equity upon Law 
in India—The Areas Uninfluenced and the Reasons Therefor ; S. Venkataranian, Influence 
of Common Law and Equity on the Personal Law of the Hindus; C. Rajaraman, The Law 
of Contracts in India ; S. Ramaswamy Iyer, The Influence of English Law on the Indian 
Law of Torts; K. Krishna Menon, English Law in India—The Law of Transfer of 
Property; G. C. Venkata Subha Rao, Influence of Western Law on the Indian Law of 
Trusts; C. Rajaraman, Evidence and Civil Procedure; M. Ananthanarayanan and 
V. Balasubrahmanyam, Criminal Law in India; T. S. Rama Rao, Influence of English 
Law on Indian Private International Law. For a summary by Lipstein, sec 9 International 
Social Science Bulletin (1957) pp. 85-95. 

10 Cf Jean Escarra, Lc droit chinois (1936) especially pp. 106 -247. 

20 Cf. G. W. Keeton, The Development of Extraterritoriality in China , 2 vols., 1928, 
Chap. IX; “The Chinese Legal Reform Movement and Modern Chinese Law,” 
in Vol. 2, pp. 1-75; Jean Escarra, La Chine et le Droit international (1931) pp. 366-368. 

21 Cf Wm. S. H. Hung, Outlines of Modern Chinese Imw (1934). 

22 Including the Company Law, the Negotiable Instrument Law, the Law of Trade Marks, 
the Law of Insurance, the Banking Law, the Admiralty Law, and the Law of Shipping; 
cf. Wm. S. H. Hung, Commercial Law of China. 

28 Cf. Wm. S. H. Hung, Outlines of Modern Chinese Law (1934) pp. 10-12, 21-133 and 
211-248. 



112 


Tt * o\ International Lm» 


*w has 
hich all but th^ 


Academy of Sciences was still only a nroHvt <* 1 

rt ,hru “f »* of *v=io P i n , o/r;:, 1 ; 

first have been characterised by external influences . n The first ->) 
is represented by the purely Japanese system of patriarchal law S 
prevailed until the seventh century. During the second, or feudal 
phase which lasted from the seventh century until the Mciji restoration 
in 1868 the Chinese legal system had a fur-reaching hut varying 
\xfto\twt \n Vapi\t\.^ During the third phase, from the Mciji restora¬ 
tion of 1868 to the Japanese surrender of 1945, the westernisation ot 
Japan was accompanied by comprehensive legislative changes based 
on empirical borrowings from a w ide range of western legal systems 
adapted in the light of Japanese custom and usage but drawing heavily 
on the constitutional and legal system of Imperial Germany, 27 and to 
a lesser extent, as regards the civil law in particular, upon French law; 
the reader of Prince llo's Commentaries on the Constitution of the 
Empire of Japan, a classical work of this period, cannot fail to note 
how constitutional conceptions which are largely those of the German 
Empire have been given a Japanese flavour and expressed in a manner 
which reflects the Japanese temperament. During the fourth phase, 
since the Second World War. American influence upon contemporary 
Japanese law has been significant, especially in regard to commercial 
law and criminal practice and in certain branches of constitutional 
law'. In Africa, English, 28 French, 29 Belgian, 30 Portuguese, 81 and 
Roman-Dutch law 32 have had a far-reaching impact on African law, 
both in modifying indigenous customary law in the light of changed 
cultural and ethical values and in supplying the deficiencies of 
traditional law and usage resulting from new commercial and economic 
values. 33 Soviet law rests, and inevitably rests, upon a substratum of 


Eighth National Congress of the Communist Party of China , Vol. 2, Speeches, Peking, 
1956, Speech by Comrade Tung Pi-Wu, President of the Supreme Court of the People’s 
Republic of China, pp. 79-97. 

2,r * J. E. de Becker, ” Elements of Japanese Law,” 1916, Transactions of the Asiatic Society 
of Japan, Vol. XLIV, Part 2, pp. 1-10. 

28 f or this period, see J. E. de Becker, op. tit. pp. 1-5. 

“ 7 1 or this period, see J. E. de Becker, Elements of Japanese Law, 1916, Annotated Civil 
Code of Japan, Commentary on the Commercial Code of Japan. 

T. Olawale Elias, The Nature of African Customary Law (1956), especially Chap. XIII, 
“ Impact of English Law upon African Law ” at pp. 273-292; T. Olawale Elias, 
Groundwork of Nigerian Law (1954), especially pp. 17-20 and 206-235. 

= !) Robert, Involution des coutumes de Touest africain et la legislation frangaise (1955). 

30 A Sohicr (ed.), Droit civil en Congo beige , 3 vols., 1956. 

31 Adriano Moreira, Administragao da Justicia aos Indigenas, 1955. 

32 Julius Lewin, Studies in African Native Law (1946). 

33 T. Olawale Elias, Nigerian Land Law and Custom (2nd ed., 1953) pp. 88 ff., 142-158 
and 172-207. 
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the earlier Russian law 84 which, while originally derived from Indo- 
European custom analogous to that from which so much of early 
European law can be traced 85 and substantially affected during the 
Mongolian ascendancy by Mongolian law, 88 was subsequently pro¬ 
foundly influenced by the civil and canon law of Byzantium 87 and 
by the Code Napoleon . 38 The civil law has played a still more important 
role in the development of Czechoslovak, Hungarian, Polish and 
Rumanian law. 30 We are therefore not dealing with a series of legal 
systems which have had no previous contacts and acknowledge no 
common principles but with a series of legal systems which, while 
autonomous and possessing distinctive features, have been interacting 
upon each other in varying degrees since the dawn of history. 

So complex have been the processes of mutual interaction of 
different legal systems that in some cases there has been considerable 
controversy concerning the origin of particular legal systems and the 
extent to which they have been derived from or influenced by earlier 
legal systems. Let me take as an illustration what is generally regarded 
as the most unique and characteristic innovation which we owe to 
English law—the device of the trust. Pollock and Maitland rejected 
any Roman origin for the English “ use ” out of which the trust 
developed, 40 and Holmes, 41 whose views have been followed by 
Holdsworth, 42 found its origin in the “ salman ” of early German 
law, but Pollock and Maitland acknowledge that the Franciscans 
played some part in the early development of the “ use ” 43 and writers 
on Islamic law have suggested that the Franciscans and others became 
familiar during the Crusades with the device and conception of the 
waqf,\ which presents certain analogies to the trust. 44 Jewish writers, 
on the other hand, have found the origins of the trust in early Jewish 
law. 43 it is unnecessary for our purpose to pursue further any 

M Harold J. Berman, Justice in Russia (1950) Chaps. 6 and 7, “ The Spirit of Russian 
Law ” and “ The Russian Character of Soviet Law," pp. 122-189. 

35 G. Vernadsky, Medieval Russian Laws (1947). 

an V. A. Riasanovsky, Fundamental Principles of Mongol Law (1937). 

87 Mortreuil, Histoire du droit byzantin (1943) 3 vols. 

3 * Ernest Lehr, Elements du droit civil russe (1877) 2 vols. 

88 There is an excellent recent study of this influence for Hungarian law: J. Zajtay, 
Introduction a Letude du droit hongrois (1953). Inter-war studies of Czechoslovak and 
Rumanian law arc available in La Vie juridique des Peuples, l. II, Tchecoslovaquie; 
t. IV, Roumanie. 

The History of English Law (2nd ed., 1911) Vol. 2, p. 239. 

4 ' Collected Legal Papers (1920) pp. 4-17. 

43 A History of English Law (1924) Vol. 4, pp. 410-411. 

43 The History of English Law (2nd ed., 1911) Vol. 2, pp. 237-239. 

Henry Cattan, “ The Law of Waqf” in Khadduri and Liebesny, Law in the Middle 
East , Vol. 1 (1955) pp. 212-218. 

43 Kagan, Three Great Systems of Jurisprudence (1955) pp. 212-218. 
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particular illustration; wherever the balance of argument in respect 
of any particular illustration may lie, the general point that legal 
systems have interacted upon each other throughout history remains 
both valid and important. 

Effect of this Influence in Stimulating Processes of Growth 

It may well be argued that the influence of western legal systems 
has already passed the flood and that it will tend to recede with the 
relative decline in the political influence of the west. While this is a 
matter of speculation at the present stage, it would seem far from 
certain that the full effect of western legal systems on the world as a 
whole has yet been felt. In his fascinating discussion of contacts 
between civilisations Arnold Toynbee points out that the cultural 
influence of one civilisation over another has frequently grown as its 
political authority declines. 46 

Something of the same kind may very well happen in India, in 
China and in the USSR during the coming generation. In India the 
legal traditions created by British rule 47 bid fair to prove one of the 
most enduring results of the British connection. We find a leading 
nationalist historian, Sirdar K. M. Panikkar, ranking Macaulay 
with Manu, Justinian and Napoleon and declaring with pride in the 
year of independence that “ the establishment of the great principle 
of the equality of all before the law, in a country where under the 
Hindu doctrines a Brahmin could not be punished on the evidence 
of Sudras and even punishments varied according to caste and where 
according to Muslim law an unbeliever’s testimony could not be 
accepted against a Muslim, was itself a revolution of the first 
importance.” 48 More recently, we find a senior advocate of the 
Supreme Court of India, reviewing the position in the light of ten 
years of independence, writing that “ In the Republic of India, the 
great codes of law which prevailed in British India continue in force 
and courts, superior and subordinate, seek the aid of English case 
law and textbooks as they did before 1947. There can be no greater 
tribute than these facts to the beneficent results of the influence of 

46 Cf A Study of History* Vol. 8 (1954) pp. 346, 415 and 437-439; sec particularly at 
p. 415 the suggestion that there is “ a social law to the effect that, in cultural encounters 
between contemporaries, the sensitiveness of the receptivity of the heirs of an assaulted 
culture to the influence of an impinging culture is apt to be in inverse ratio to the degree 
to which the representatives of the impinging culture yield to the temptation of trying 
to force an entry.” 

47 Percival Griffiths, The British Impact on India (1952) pp. 152-153. 

48 K. M. Panikkar, A Survey of Indian History (1947) pp. 257-258. 
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English law in Tndia. The contribution which that influence has 
made to the life and progress of the Indian people, and to their evolu¬ 
tion to their present position, is a fascinating subject for study and 
reflection, especially as we are now in a position to take a more 
unbiased and objective view than we could have done during British 
rule.” 49 American federalism also appears to be having a substantial 
fertilising influence upon the development of the constitutional 
concepts of independent India. 60 In China, western legal influences 
do not appear to have penetrated in depth in the same manner, and 
it is by no means clear how far they have survived the abrogation of 
the Kuomintang codes, but the ultimate outcome of the intellectual 
ferment to which they have contributed cannot yet be foreseen. Leading 
authorities on Soviet law, such as Gsovski, 61 have reported signs of 
an increasing tendency to consult and profit from both pre-revolutionary 
Russian and western writings on legal topics, and as the impact of 
industrialisation and technological change on the structure of Soviet 
society continues to operate as a significant liberalising influence this 
tendency may develop further. These are necessarily matters of 
speculation and much will depend on the general trend and temper of 
world politics, but it is altogether premature to suppose that the 
beneficent influence of the west-European legal tradition upon other 
legal systems has in any way exhausted itself. In many cases, the 
reception of western law has in part resulted from and in part 
accentuated technological and social changes which are irreversible. 
Much of traditional Hindu and Islamic law, for instance, is recognised 
by Hindu and Moslem leaders to be inapplicable to the conditions 
of an industrialised and secularised society. 62 If the civil and the 
common law continue, as they have done in recent centuries, to 
respond to changing human needs more completely and more rapidly 
than legal systems evolved in less dynamic societies, their influence 
may continue to expand rather than to contract. In any event, their 
continued influence is assured by the extent to which they have already 
expanded over vast areas of the non-European world where, as in the 

49 S. Ramaswamy Iyer, The Influence of English Law on the Indian Law of Torts, p. 1. 

60 Cf. W. O. Douglas, We , the Judges (1956); cf. also M. Ramaswami, The Creative Role 
of the Supreme Court of the United States (1956). 

61 e.g ., Gsovski. Soviet Civil Law (1948) Vol. 1, pp. 281-282. 

62 As regards Islam, see li. A. R. Gibb, Modern Trends in Islam (1947), and Chap. 9 
on “ Islam Today ” in Alfred Guillaume, Islam (2nd ed., 1956), pp. 155-193;J. N. D. 
Anderson, “ Law Reform in the Middle East ” in 32 International Affairs , 1956, pp. 
43-51, and “ Recent Developments in Shari’a Law” (a series of articles in The Muslim 
World , October 1950 to October 1952); J. N. D. Anderson is also preparing for the 
Royal Institute of International Affairs a study of Law Reform in the Middle East: The 
Position of the SharYa Today. 



116 


The Universality of International Law 


Americas and Australasia, they are not confronted by any real challenge 
from any other major legal system. Nor can it be assumed, as the 
western lawyer is all too apt to do, that the civil and the common law 
can learn relatively little from the non-western legal systems. 

Whatever the future course and extent of the mutual influence 
upon each other of the world’s legal systems may be, one of the 
continuing consequences of the events of recent generations is that all 
of the major legal systems of the world are now in periods of active 
growth. Even those systems which, like Islamic 6a and Chinese 
law and the various forms of African 64 law, passed through long 
periods of arrested development, have now acquired a new vitality 
and can no longer be regarded as fossilised growths incapable of 
further development. Soviet law in general, and Soviet views of 
international law in particular, have passed through a series of distinct 
phases since 1917 and the one thing entirely clear about the present 
situation is that no finality has yet been reached. Latin American 
law is in the early stages of autonomous development. It follows 
that the legal systems which we must lay under contribution for the 
purpose of building up from general principles a universal law of 
nations are not systems in their final stage of development, irrevocably 
committed to everything which has been characteristic of their earlier 
stages of growth. The key to the situation is not whether in their 
present phase of development they are consistent with and will con¬ 
tribute to a universal legal order, but whether they are capable of 
developing in a manner which will be consistent with and will 
contribute to a universal legal order. 

Current Tendencies in Islamic Law 

Let us take Islamic law as an illustration. The starting point of 

Islamic law was the doctrine of the Jihad, 65 which implied the division 

of the world into the dar al-Islam (the abode of Islam) and the dar 

al-harb (the abode of war); it followed that the Muslim world had to 

deal only temporarily with non-Islamic state communities pending 

their submission to Islam. Modern Islam is in process of accepting 

secular standards in its external relations and its integration into a 

larger international community, 66 and contemporary Muslim writers 

655 See, for instance, T. Olawale Elias, “Nigeria’s Contribution to Colonial Law” in 
1951 Journal of Comparative Legislation, pp. 49-55. 

6 * See p. 110 above, footnote 

6,r ' Majid Khadduri, War and Peace in the Law of Islam (1955) Chap. 5, “ The Doctrine 
of Jihad,” pp. 55-81. 

6ti Khadduri speaks of this process as complete, op. cit. f p. 293. 
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recognise fully that fundamental changes have been necessary in the 
classical legal theory of Islam to adapt it to peaceful co-existence with 
rival legal systems. 67 Parallel with this secularisation of the external 
relations of Islam there has in many of the Islamic countries been a 
secularisation of the Shari’a itself, the traditional core of Islamic 
law. 68 


Current Tendencies in Soviet Law 

There appear to be indications of a similar process of development 
in Soviet law. Soviet legal philosophy, Soviet law and the Soviet 
approach to international law have passed through a succession of 
phases since 1917. Soviet legal philosophy began with Lenin’s 
formulation of the Marxist theory of the proletarian State as a semi- 
State withering away by its very nature as capitalist exploitation was 
eliminated. 60 There has been considerable division of opinion among 
experts concerning the detailed interpretation of the stages which have 
followed, 80 but for purposes of broad generalisation it is reasonably 
accurate to say that the earlier Soviet legal philosophers, notably 
Stuchka and Pashukanis, treated law and socialism as incompatible, 
regarded the survival of law in the Soviet State as a temporary aber¬ 
ration and were essentially legal nihilists, whereas a more recent 
school of thinkers, including Yudin, Vyshinsky, Golunski and 
Strogovich, regard law in the Soviet State as one of the most important 
instruments of Soviet society for the accomplishment of its purposes. 81 
The trend of development would not appear to preclude a further 
phase in which law is regarded as having an important contribution 
to make to the liberalisation of Soviet society, and there appears to 
be substantial evidence that it is now so regarded subject to certain 
basic limitations. 82 As one of the most critical authorities on Soviet 
law, George Guins, a disciple of Petrazycki, has written: “Judging 


67 Khadduri, op. cit pp. vii and 268-296. 

68 Cf. Schacht in Khadduri and Liebesny, Imw in the Middle East , Vol. 1 (1955) p. 83. 
5 “ V. I. Lenin, State and Revolution (1917), Soviet Legal Philosophy , ed. by Babb and 

Hazard (1951) pp. 1-15; Hans Kelscn, The Communist Theory of Law (1955) pp. 51-61. 
60 Cf. Babb and Hazard, Soviet Legal Philosophy (1951) Introduction, pp. xix-xx. 

81 Cf Babb and Hazard, Soviet Legal Philosophy (1951); George C. Guins, Soviet Law 
and Soviet Society { 1954) pp. 47-69; Hans Kelscn, The Communist Theory of Law { 1955). 

82 Harold J. Berman, “ Law Reform in the Soviet Union,” in 1956 American Slavic and 
East European Review , pp. 180-189, and “ Soviet Law Reform—Date-line 
Moscow 1957,” 66 Yale Law Journal, 1957, p. 1191; A. K. R. Kiralfy, “ The 
Campaign for Legality in the U.S.S.R.,” 6 International and Comparative Law 
Quarterly, 1957, pp. 625-642; John N. Hazard, “Laws and Men in Soviet 
Society” in 36 Foreign Affairs, 1958, pp. 267-277. 
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from history one cannot deny the possibility of change. There is 
nothing immutable on earth.” 83 

In Soviet civil and labour law there have been constant changes, 
and though no consistent trend of development can be traced we may 
say in general terms that in the field of civil law a phase of special 
emphasis upon “ economic law ” or “ administrative economic 
law ” as a socialist successor to the civil law has been followed during 
the last twenty years by a renewed though qualified recognition that 
the civil law and personal rights have a part to play in the Socialist 
State, 84 whereas in the case of labour law the relatively liberal 
regime of labour protection provided for in the original RSFSR 
Labour Code of 1922 was gradually superseded during the periods of 
the Five Year Plans and the Second World War by a highly discipli¬ 
narian system of labour regulation and only very recently has the 
disciplinarian aspect of this system been somewhat relaxed. 86 

The Soviet approach to international law has also passed through 
a succession of phases, characterised by denunciations at each phase 
of the current theories of the preceding phase as counter-revolutionary, 
by successive recantations of earlier positions by one leading authority, 
Korovin, and by the unexplained disappearance from the scene of 
another leading authority, Pashukanis. Korovin’s original position 
was that the international law of the transition period was a group 
of different legal systems, one of which was applicable to the relations 
between socialist and bourgeois States. 80 Pashukanis, in 1935, 
considered international law one of the forms in which the struggle 
between capitalism and communism takes place. 87 Vyshinsky, in 1938, 
considered that the duty of Soviet international lawyers was to study 
international law in accordance with the Leninist-Stalinist theory of 
external relations 88 and the theses of the 1938 Conference of Soviet 
international lawyers drafted by Vyshinsky describe international 
law as “ consolidating, in the form of mutual rights and obligations 
fixed in international treaties and agreements, in national legislation 
and in custom, the relationships created between States in the course 
of their political and economic struggle and collaboration in the 
international arena.” 89 Kojevnikov, in 1948, defined international 

88 George C. Guins, Soviet Law and Soviet Society (1954) p. 377, 

64 V. Gsovski, Soviet Civil Law , 2 vols. (1948) pp. 193-206. 

88 The law of June 26,1940, freezing workmen in their jobs was repealed by decree approved 
by the Supreme Soviet on July 14, 1956. 

80 Cited by Ivo Lapenna, op. cit., p. 73. 

87 Cited by Ivo Lapenna, op. cit ., p. 96. 

88 Cited by Ivo Lapenna, op. cit., p. 106. 89 Cited by Ivo Lapenna, op. cit., p. 112. 
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law “ as the totality of the rules of conduct, including both con¬ 
tractual and customary rules, which have been formed historically 
and change, and which govern in the interests of the classes in power, 
the legal, economic and other relations of States in their struggle and 
collaboration in war and in peace.” 70 

While there are certain common elements in all these views, there 
is also a perceptible process of development. In general, contemporary 
Soviet writers continue to be critical of the doctrine of the primacy 
of international over municipal law 71 and of compulsory arbitration, 
and continue to place great stress on national sovereignty. But 
little more than a generation ago the majority of German and Italian 
writers and many Anglo-American writers took the same view. It 
may be significant that Kojevnikov, now a judge of the International 
Court, is particularly elastic in his views, and insists that Soviet 
diplomacy does not reject particular institutions of international law, 
including arbitration, “ in principle ” but examines particular cases on 
their merits. 72 While Korovin acknowledges four founders of inter¬ 
national law, Marx, Engels, Lenin and Stalin, 78 Kojevnikov acknow¬ 
ledges only one, Hugo Grolius. 74 It is of interest that Calvez, after a 
thorough study of the historical development of the Soviet theory of 
international law, comes to the conclusion that it has now reached an 
impasse at which no further development is possible without a new 
point of departure. 75 

When speculating upon the future of the Soviet approach to 
international law we must avoid allowing the wish for a measure of 
liberalisation which will create a basis of understanding with the rest 
of the world to become the father to the thought, but we must also 
recall that we are not dealing with a legal system in its final stage of 
development which has retained all the original rigidity of classical 
Marxism. We cannot in the light of the developments which have 
already taken place exclude the possibility that the future attitude of 
Soviet lawyers towards international law may differ as fundamentally 
from their original point of departure as the spirit of Islam as inter¬ 
preted in modern times by Ameer Ali 76 or Iqbal 77 differs from the 

70 Cited by Ivo Lapenna, op. cit p. 128. 

71 Cf. Ivo Lapenna, op. cit ., pp. 137-142, Kelsen, The Communist Theory of Law (1955) 

pp. 187-192, and Emanuel Margolis, “Soviet Views on the Relationship between 
National and International Law," 4 International and Comparative Law Quarterly , 
4th Series, 1953, pp. 116-128. 72 Cf. Lapenna, op. cit., pp. 143-146. 

78 Cited in Lapenna, op. cit., p. 155. 74 Cited ibid., p. 155. 

76 Jean-Yves Calvez, Droit international et Souveraintd en URSS (1953) p. 279. 

70 The Spirit of Islam (1922, reprinted 1946). 

77 The Reconstruction of Religious Thought in Islam , reprinted 1954. 
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Jihad. There is therefore a margin of unknown and unpredictable 
extent for future development. 

The General Principles of Law Recognised by Civilised Nations 
in a Universal Legal Order 

Will the required changes take place? That is a matter of political 
speculation which lies beyond the jurist’s sphere. All that the jurist 
can say is that processes of growth both on the international plane 
and in all the major legal systems of the world are sufficiently con¬ 
ceivable to justify him in continuing to strive for a universal legal 
order. In so doing he must not sacrifice anything which is essential 
to the concept of the rule of law. If we define the objective as a 
universal legal order, the controlling concept still remains that of a 
legal order. It remains to consider, by analysing in greater detail 
some of the fundamentals of a satisfactory legal order, how far we 
can legitimately hope, in the light of our present knowledge of the 
major legal systems of the world and the possibilities and prospects 
of future development which they present, to secure on a world-wide 
basis the essential elements of a legal order which gives reasonable 
expression to our sense of right and justice. 

A review of international law inspired by the universal approach 
which w'e have endeavoured to formulate would be an arduous and 
lengthy task for a group of highly qualified scholars representative 
of the principal legal systems of the world. It lies altogether beyond 
the possible range of the leisure-hour speculations of a harassed 
international civil servant. 1 must therefore limit myself to testing the 
validity of the universal approach by applying it in the most general 
terms to a small group of the key problems which have been central 
preoccupations of progressive thinking in international law since 1919. 

I propose to take as illustrations nine topics: the principle that the 
sovereignty of the State consists of its competence as defined and 
limited by international law and is not a discretionary power which 
overrides the law; the principle of third party judgment, which may be 
regarded as including that of audi alteram partem and raises the 
question of the independence of the judiciary; the principle that the 
right of self-defence is limited by the imminence of the prospective 
danger and by the reasonableness of the measures of defence adopted 
in proportion to the prospective danger; the principle of pacta sunt 
servanda or, in the more elaborate language of the London Protocol 
of 1871, that no State may liberate itself from the obligations of a 
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treaty or modify its provisions except with the consent of the other 
contracting parties secured by amicable agreement; the principle of 
respect for acquired rights; the principle of consultation prior to action 
affecting the interests of others; the principle of liability for unlawful 
harm to one’s neighbour, including liability for harm resulting from 
fault or negligence and absolute liability for harm resulting from 
dangerous undertakings; the principle of respect for human rights, 
including equality before the law; and the principle that international 
law is not a set of rigid rules inherited from the past and allowing no 
scope for development but a body of living principles in the light 
of which new problems can be resolved as international relations 
develop. 

I have deliberately chosen as the basis for an exploratory inquiry 
into the matter these basic principles rather than a series of such 
questions as diplomatic privilege, extradition, nationality, responsi¬ 
bility of States and territorial waters in the belief that a review of 
basic principles will take us closer to the heart of the matter. In 
choosing such principles for purposes of illustration I have endeavoured 
to select examples from several major areas of the law, from the 
fundamentals of the law of peace, from the crucial issues in the con¬ 
temporary law of international economic relations, and from the 
relationship of the law to human freedom and the equality of man, 
and to conclude the discussion with the issue which from the stand¬ 
point of the future development of a universal system is basic to all 
others, that of the processes by which the law itself grows and develops. 
I need hardly add that such an exploratory survey is necessarily a 
survey in breadth rather than in depth. 

It has not been practicable to consult directly for the purposes 
of such an exploratory survey original sources in Oriental, African 
and Slavonic languages. Happily, good secondary sources are now 
available in western languages for the major non-western legal systems, 
including Islamic, 78 Hindu, 79 Jewish, 80 African, 81 and Soviet 82 law 

79 Louis Milliot, Introduction a VJtude du droit musulman (1953), and “ La conception de 
l’Etat et dc 1’ordre legal dans rislam,” 75 Rented des Coitrs (1949) II, pp. 597-681 ; 
Asaf A. A. Fyzee, Outlines of Muhammedart Law (2nd ed., 1955); Joseph Sehacht, 
The Origin of Mohammedan Jurisprudence (1953); E. Tyan, Histoire de Vorganisation 
judiciaire en pays d'Islam (1938-1943), and Institutions du droit public Musuhnan , 
Vol. 1 (1954); Choucri Cardahi, Droit et morale -Le droit modernc et la legislation 
de TIslam au regard de la morale, 3 vols. (1950-1957); Khadduri and Liebcsny, Law in 
the Middle East , Vol. 1 (1955); J. N. D. Anderson, Islamic Law in Africa (1954); 
F. J. Tyjabi, Muhammedart Law (1940); W. H. Macnaghton, Principles and Precedents 
of Moohummudan Law (1825); Abdur Rhaman, Institutes of Musulman Law (1907), 
Principles of Mohammedan Jurisprudence (1911); Ameer Ali, Mahommedan Law, Vol. 1 
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and, except for the most recent period, Chinese ** and Japanese a4 law. 
Good secondary sources are also available for a number of the ancient 
legal systems which may sometimes illuminate by analogy some of 
the problems which may arise in the evolution of a universal system, 

(4th ed., 1912) Vol. 2 (5th cd., 1929); D. F. Mulla, Principles of Mahommedan Law 
(1950); I. Goldhizer, Muhammedanischc Studien, 2 vols. (1889-1890); Lopez Ortiz, 
Dcrecho musulnum (1932); D. Santiilana, Istituzione di diritto musulmano malchita , 
2 vols. (1926-1943); C. Snouck Hurgronje, “ Le droit musulman,” 37 Revue de 
Thistoire des religions (1898), pp. 109 et seq. and 174 et seq . ; C. van Vollenhovcn, La 
dtcouverte du droit indonesien (1933). 

7# Mayne, Hindu Law and Usage (11th cd., 1953); N. C. Sen-Gupta, Evolution of Ancient 
Indian Law (1953); Sir William Jones, Institutes of Manu ; Jolly, History of the Hindu 
Law (1885); T. Strange, Elements of Hindu Law (1825); W. H. Macnaghton, Principles 
of Hindu Law (1829); P. N. Saraswati, The Hindu Law of Endowments (1879); K. L. 
Sarkar, The Mimamsa Rules of Interpretation as Applied to Hindu Law (1905); P. N. Sen, 
Hindu Jurisprudence (1918); C. Sankarama Sastri, Fictions in the Development of 
Hindu Law Texts (1926); Julius Jolly, Law and Custom (1928); Ganganatha Jha, 
Hindu Law in its Sources, 2 vols. (1930-1933); S. Varadachariar, The Hindu Judicial 
System (1945). 

80 Herbert Danby, The Mishnah (1933); Babylonian Talmud, 35 vols. (Soncino trans¬ 
lation) (1935 onwards); The Code of Maimonides , Yale Judaica Series; K. Kahana 
Kagan, Three Great Systems of Jurisprudence { 1955); Isaac Herzog, The Main Institu¬ 
tions of Jewish Law, 2 vols. (1936-1939); Daube, Biblical Law (1947); G. Horowitz, 
The Spirit of Jewish Law (1953); S. W. Baron, The Jewish Community (1946) Vol. 2, 
Chap. XIV, “ Law Enforcement ”; A Social and Religious History of the Jews (1952) 
Vol. 2, Chapter XV, “ Talmudic Law and Religion,” pp. 293-321; Nathan Isaacs, 
“ The Influence of Judaism on Western Law ” in The Legacy of Israel (1927) pp. 377- 
406; Boaz Cohen, “ The Relationship of Jewish to Roman Law,” in 34 Jewish 
Quarterly Review, 1944, pp. 267-280 and 409 -424; J. J. Rabinowitz, “ The Influence of 
Jewish Law on the Development of the Common Law,” in Louis Finkelstein, The 
Jews , Their History , Culture and Religion, Vol. 2, Chap. X, pp. 497-527; George J. 
Webber, “The Heritage of Jewish Law,” in Ephraim Levine, The Jewish Heritage 
(1955) pp. 156-190; J. J. Rabinowitz, Jewish Law: Its Influence on the Develop¬ 
ment of Legal Institutions (1956). 

81 Cf Elias, The Nature of African Customary Law (1955); Meek, Land Law and Custom 
in the Colonies (1946); Bourjol, Theorie gdnerale des couturnes juridiques africaines 
(1954); Poirier, Les droits n&gro-africains ; Henri Rolin, Du respect des couturnes 
indigenes (1921); Possoz, Elements du droit coutumier ndgre (1944); Doudou Thiam, 
De Tavenir des institutions coutumidres cn Afriquc Noire. F or particular African legal 
systems cf, for Ethiopia: Marein, The Judicial System and Laws of Ethiopia (rev. cd. 
1951); The Ethiopian Empire, Federation and Laws; for Nigeria: Elias, Nigerian Land 
I.aw and Custom (2nd ed. 1953); Ground Work of Nigerian Law (1954), Makers of 
Nigerian Law (1956); Ajissafe, The Laws and Customs of the Yoruba People (1924); 
Meek, Law and Authority in a Nigerian Tribe (1937) (Ibo Law); for the Gold Coast: 
Casely Hayford, Gold Coast Native Institutions (1903); Sarbah, Fanti Customary Laws 
(1904); Danquah, Akan Laws and Customs (1928); Rattray, Ashanti Law and Con¬ 
stitution (1929); for French West Africa: Robert, Devolution des couturnes de Touest 
africain et la legislation frangaise (1955); Coutumiers juridiques de TAfrique Occidentale 
Fran false ; Geismar, Recuetl des couturnes civiles des races du Senegal (1933); Clozcl 
et Villamur, Les couturnes indigenes de la Cote d'Ivoire (1902), Coutumier du Dahomey 
(1933); for Belgian Congo: A. Sohier, Trade elementaire du droit coutumier du Congo 
beige ; A. Sohier (ed.), Droit civil du Congo beige , 3 vols. (1956); for Sudan: Howell, 
Manual of Nuer Law (1954); for Kenya: Snell, Nandi Customary Law (1954); for 
Tanganyika: Cory, Sukuma Law and Custom (1953); for Northern Rhodesia: Gluckman, 
The Judicial Process among the Barotse of Northern Rhodesia; for Southern Rhodesia: 
Holloman, Shona Customary Law (1952); for Bechuanaland: Schapcra, A Handbook 
ofTswana Law and Custom (1954); for South Africa: Julius Lewin, Studies in African 
Native Law (1947). There are many useful articles in Revue juridique et politique de 
Tunion frtmgaise, 1947 onwards, and Zaire (Revue congolaise), 1952 onwards. 

82 A. Y. Vyshinsky, The Law of the Soviet State (1948); V. Gsovski, Soviet Civil Law, 
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including Assyrian,® 5 Babylonian, 85 Egyptian, 87 Greek 88 and Celtic 88 
law. Latin-American law has always been linguistically more 
accessible, and there is now available a literature on the subject 
sufficiently broad in outlook and treatment and sufficiently reliable 
in sound scholarship to afford a basis for reasonable generalisations. 90 
The canon law 81 and the law maritime 82 have always been readily 
accessible to the western scholar. 


Fundamentals of the Law of Peace: 

Sovereignty Within the Law 

The primary preoccupation of progressive thought in the field of 
international law since 1919 has been to subdue the claims of 
sovereignty in the interest of the rule of law. 83 Throughout the same 
period the limitation of sovereignty has been increasingly regarded as 

2 vols. (1948); Harold J. Berman. Justice in Russia (1950), Soviet Law in Action (1953); 
John N. Hazard, Law and Social Change in the USSR (1953); George C. Guins, 
Soviet Law and Soviet Society (1954); Rene David, Le droit sovietique , tome I, Les 
donates fondameMales du droit sovittique (1954); Hans Kelsen, The Communist Theory 
of Law (1955); Rudolf Schlesinger, Soviet Legal Theory (1945); Babb and Hazard (cd.), 
Soviet Legal Philosophy (1951); Harold J. Berman and Miroslav Kerncr, Soviet Military 
Law and Administration (1955). 

83 Guy Boulais, Manuel du Code Chinois y 2 vols. (1923 1924); Jean Fscarra, Le droit 
chinois (1936); Wm. S. H. Hung, Outlines of Modern Chinese Law (1934); for the most 
recent period there is little yet available in western languages, but see Lion Cnao-Chi, 
Rapport sur le pro jet de Constitution de la Rcpublique populaire de Chine , Peking (1954). 

84 J. H. Wigmore, Materials for the Study of Private Law in Old Japan (1892); G. B. San- 
som, Early Japanese Law and Administration (1932 and 1933); J. E. de Becker, Elements 
of Japanese Law (1916) (all of the above are published in the Transactions of the Asiatic 
Society of Japan ); Count Hirobumi llo, Commentaries on the Constitution of the Empire 
of Japan (1889); Y. Oda, Principes du droit administrate du Japon (1928). 

85 e.g. y G. R. Driver and John C. Miles, The Assyrian Laws (1935). 

86 e.g., G. R. Driver and John C. Miles, The Babylonian Laws , 2 vols. (1952-1955). 

87 e.g. y Jacques Pirenne, Histoire des institutions et du droit privt de Tancienne Egvptc, 

3 vols. (1932-1935). 

88 e.g. t Paul VinogradofT, Historical Jurisprudence , Vol. 2 (1922); J. W. Jones, Law and 
Legal Theory of the Greeks (1956); Ludovic Beauchet, Histoire du droit prive de la 
ripublique athtnienne , 4 vols. (1897); Robert J. Bonner, Lawyers and Litigantc in 
Ancient Athens (1927); Robert J. Bonner and Gertrude Smith, The Administration of 
Justice from Homer to Aristotle , 2 vols. (1930-1938). 

89 Sir Henry Maine, Early History of Institutions (1875); Lawrence Ginnell, The Brehon 
Laws (1894); M. J. McAuliffc, Gaelic Law ; T. P. Ellis, Welsh Tribal Law and Custom in 
the Middle Ages , 2 vols. (1926). 

90 Cf Siches and others, Latin American Legal Philosophy ; P. J. Eder, A Comparative 
Survey of Anglo-American and Latin-American Law (1950); J. T. Vance, The Background 
of Hispanic-American Law (1943). Cf. also Oscar Rabasa, El Derecho Anglo- 
americano (1944) for a Latin-American view of the common law. 

91 Codex luris Canonici (1933); Codex luris Canonici Fontes , 9 vols. 

92 J. M. Pardessus, Collection des Lois Maritimes, 6 vols. (1828-1845); Travers Twiss, 
The Black Book of the Admiralty , 4 vols. (1874); Walter Ashburner, The Rhodian Sea 
Law (1909); Gilbert Gidel, Le droit international de la mer , 3 vols. (1932 -1934). 

98 Cf. N. Politis, “ Le problemc des limitations de la souveraint6 ” in 6 Hague Recueil, 
1925 (1), pp. 5-116; J. L. Brierly, The Basis of Obligation in International Law 
(1958) pp. 1-67 and 348-357. 
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an essential condition of substantial progress in international organisa¬ 
tion. It is therefore appropriate to take as the first of the principles 
by which to test the possibility of a universal system the extent to which 
the major legal systems accept the principle that the sovereignty of the 
State is limited by the rule of law. The Permanent Court of Inter¬ 
national Justice gave a clear lead in the matter in its early decisions . 94 
How well is the conquest of sovereignty surviving the strain incidental 
to the contemporary transformation of the law? 

In some respects the position is far from reassuring. While the 
intellectual assault upon the doctrine of sovereignty continues 
unabated, an unlimited view of sovereignty continues to be expounded 
all too frequently in current international negotiations and discussions. 
An emphasis on the sovereignty of the State has been a distinctive 
feature of Latin American political philosophy, legal literature and 
governmental policy 95 ; it has found expression in such devices as 
the Calvo clause, in the frequent rejection of State responsibility, 
and in a critical attitude towards procedures of international supervi¬ 
sion. More recently a similar attitude has been perceptible in Asia 
and the Middle East. In recent years emphasis on the doctrine of 
sovereignty has been a distinctive feature of Soviet views of inter¬ 
national law. “ Sovereignty as conceived by the Soviets,” Korovin 
tells us, “ is a weapon in the struggle of the progressive-democratic 
forces against the reactionary-imperialistic ones.” #B A more sophisti¬ 
cated variant of the same basic approach is to be found in the 
tendency in recent years for States which have hitherto been in the 
lead in circumscribing the doctrine of sovereignty, including Great 
Britain and particularly France, to rely increasingly on the concept 
of domestic jurisdiction as an objection to proposals for extending 
the scope of international action. How far do these approaches to 
the fundamental problem of international jurisprudence and inter¬ 
national organisation, that of the relationship of law, the State and 
the international community, find any support in the general principles 
of law which constitute the basis of the major legal systems? 

The concept of sovereignty as a power above the law and the 
source of legal obligation was a product of Imperial Rome . 97 Quod 
principi placuit legis habet vigorem. It was entirely alien to the 

94 Cf H. Lauterpacht, The Development of International Law by the Permanent Court 
of International Justice (1934) pp. 89-107. 

96 Cf Juan Carlos Puig, Les principles da droit international public americain (1954) 
pp. 31-39; J. M. Ycpcs, 7 Recueil des Cours , 1934 III, pp. 17-38. 

99 Quoted by George C. Guins, Soviet Law and Soviet Society (1954) p. 334. 

97 Cf Bryce, Studies in History and Jurisprudence (1901) Vol. 2, pp. 503-555. 
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medieval legal tradition . 98 As Gierke so emphatically pointed out 
“ medieval doctrine, while it was truly medieval, never surrendered 
the thought that law is by its origin of equal rank with the State and 
does not depend on the State for its existence.” 99 By a curious 
paradox Bodin 1 and Gentili were contemporaneous with each other 
and the development of the concept of unrestricted state sovereignty 
and the development of the modern system of international law 
proceeded simultaneously during the centuries following the growth 
of the national State in western Europe and the reception of Roman 
law. There was an obvious incompatibility between them which 
became a major preoccupation of the doctrine of international law in 
the second half of the nineteenth century, largely as a result of the 
decline of the natural law school and the more dogmatic form given 
to the doctrine of sovereignty by German writers . 2 The clash between 
the claims of unfettered sovereignty and the rule of law was a major 
issue in both the First 3 and the Second 4 World Wars. On both 
occasions the rule of law was triumphantly upheld, but at the price 
of gravely weakening the forces which had originally sponsored the 
whole concept of the rule of law, had secured for it world-wide recog¬ 
nition, and had embodied it successively in the Covenant of the 
League of Nations and the Charter of the United Nations. Where 
do we now stand in the matter? Is the principle that the State is 
above the law or the principle that the law is above the State pre¬ 
dominant among the legal systems from the general principles of which 
any universal system of international law which we may be able to 
develop must be derived? 

In the contemporary legal philosophy of the civil law countries 
the principle that the law is above the State has been firmly established, 
partly on the initiative of the historical school of Savigny , 6 partly 
on the initiative of the sociological school of Duguit , 6 partly on the 
initiative of the pure theory of law school of Kelsen and his followers 7 ; 

98 R. W. and A. J. Carlyle, A History of Medieval Political Theory in the West; W. Ullman, 
The Medieval Idea of Law (1946). 

99 O. Gierke, Political Theories of the Middle Age , translated by F. W. Maitland (1900) 
p. 74. 

J De la Rfipublique (1576). 

2 Cf. Lautcrpacht, Private Law Sources and Analogies oj International Law (1927) 
pp. 43-87. 

* J. W. Garner, International Law and the World War, 2 vols. (1920). 

4 G. Schwarzenberger. International Law and Totalitarian Lawlessness (1943). 

6 Savigny, On the Vocation of Our Age for Legislation and Jurisprudence (translated by 
Hayward) (1831). 

0 Duguit, Law in the Moslem State (1919). 

7 Kelsen, General Theory of Law and the State , translated by Anders Wedberg (1945). 
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in the legal practice of these countries traces of the Roman tradition 
remain but by and large the rule of law has been established by varying 
methods and in varying degrees. Contemporary Latin American 
legal philosophy, 8 while adding some new notes, reflects the prevailing 
tendencies in the older civil law countries and it is reasonable to 
anticipate that the rejection there of the doctrine of sovereignty as a 
power above the law will be increasingly reflected in Latin American 
thought. The concept of sovereignty as a power outside the law 
was always alien to the common law tradition. It is reassuring to 
find that it is equally alien to Chinese, Hindu, Islamic, Jewish, African 
and Melanesian law, and has since 1945 lost its footing in Japanese 
law. In Soviet law alone does it remain a major factor. 

In ancient China the concept of absolute sovereignty was criticised 
by both Lao-Tze* and Confucius, 10 while Mencius formulated the 
principle of the pre-eminence of the people by which he meant that 
sovereignty was subject to moral and legal limitations in the public 
interest. 11 In ancient Hindu law the rules of Dharma were binding 
on the King 12 and on all the nations of India 13 ; it was the duty of 
the King to maintain and uphold the law and though his power and 
prestige grew with time the essence of Arya law from the earliest 
Vedic times was that he should place himself under the guidance of 
the sages 14 ; the law-making power of the King was never absolute 
and unrestricted and always remained subject to the law. 16 “The 
King was as much subject to the law as the citizen. He could not 
make or alter the law (because it was assumed to be of Divine origin); 
he could only enforce the law.” 1(5 Manu identified Danda (sovereignty) 
with Dharma , and the King was able to avail himself of Danda in 
the discharge of his duties only so long as he conformed to Dharma. 11 
Kautilya’s rule that the royal edict prevailed in cases of conflict over 
Dharma , Vydvaharn (contract) and Charitra (local custom) “ was not 
accepted by his successors with the single exception of Narada, and 
the general rule was that the King’s edict was valid only in so far as it 

8 Cf : Siches and others, Latin American Legal Philosophy (1948). 

0 Siu Tchoan-Pao, Le droit des gens et la Chine antique (1924) p. 59. 

10 /hid., pp. 106-116. 

11 Ibid., pp. 129-132. 

13 Pramathanath Bandyopadhyay, International Law and Custom in Ancient India (1920) 
p. 51. 

13 S. V. Viswanatha, International Law in Ancient India (1925) pp. 9-11. 

14 N. C. Sen-Gupta, Evolution of Ancient Indian Law (1953) p. 39. 

16 Ibid., pp. 326-329. 

S. Varadachariar, The Hindu Judicial System (1946) p. 23, and see also ibid., p. 122. 

1 ' K- A. Nilakanta Sastri, “Inter-State Relations in Asia” in... II Indian Yearbook of 
International Affairs, 1953, p. 140. 
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conformed to the other time-honoured sources of law.” 18 Even in ancient 
Egypt, from which Rome derived the concept of the divine character of 
imperial rule, the absolute authority of the king was tempered, in 
degrees which varied at different stages of development, by the 
conceptions that royal authority can be exercised only through 
proper channels, 1 ® that the law, although enacted by the king, is 
binding upon him, 80 that the validity of the law emanates not from 
the sovereign but from God, 21 and that the sovereign has obligations 
under divine law. 22 In Islamic law “ the law precedes the State, both 
logically and in terms of time, and the State exists for the sole purpose 
of maintaining and enforcing the law.” 28 The principle was formu¬ 
lated by Ibn Khaldun in the following terms: “ That State, therefore, 
whose law is based on violence and coercion and gives full play to the 
irascible nature is tyranny and injustice and in the eyes of the law 
blameworthy, ajudgmentin which political wisdom also concurs. Further¬ 
more, that State whose law is based upon rational statecraft and its 
principles, but lacks the supervision of the Revealed Law, is likewise 
blameworthy, since it is the product of speculation without the light 
of God.” 24 There arc serious problems in regard to the procedure 
for making this principle effective but the principle is clear; there can 
be no sovereign legislative power as such in Islam since the law is 
divinely ordained and valid for all time. 26 In Jewish law the king was 
subject to the law; one of his leading obligations was to study the law 
and to be guided by it; as soon as he ascended the throne “ he must 
write out a scroll of the law for himself” and “read therein all the 
days of his life.” 24 The classical Jewish illustration of the concept 
that the law is above the king is the story of Naboth’s vineyard. 27 In 
African law the institution of kingship or chiefship is generally 
regarded as sacred, but no holder of either office is in the political 
thinking of the people above the law on that account or entitled to 

18 K. A. Nilakanta Sastri, “ International Law and Relations in Ancient India,’* 1 Indian 
Yearbook of International Affairs, 1952, p. 97. 

19 Jacques Pirenne, Histoire des Institutions et du Droit Prive de I'Ancienne Egypt e, 
Vol. 2 (1934) pp. 246 and 251. 

20 Ibid., Vol. 2, 1934, p. 251. 

21 Ibid., Vol. 2, 1934, p. 234. 

22 Ibid., Vol. 3, 1935, p. 49. 

23 H. A. R. Gibb, “ Constitutional Organisation,” in Khadduri and Liebesny, Law in 
the Middle East , Vol. 1 (1955), p. 3. 

24 Ibn Khaldun, al-Muqaddima , Book 3, Chap. 25, cited by Gibb, op. cit , p. 14. 

2,r> N. J. Coulson, ” The State and the Individual in Islamic Law,” in 6 International 
and Comparative Law Quarterly , 1957, pp. 49-60. 

*• Herbert Danby, The Mishnah (1933) p. 385; The Code of Maimonides, Book XIV, The 
Book of Judges , translated by A. M. Hershman (1949) p. 212. 

I Kings, xxi. 
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dispense from or suspend the law of the tribe 28 ; in Ashanti law, for 
instance, the chief is bound by oath to observe the unwritten laws of 
the constitution 29 and the Asante Hene (the King of Ashanti), though 
overlord of each individual Omankene, is subject to them all when 
sitting as a court 30 ; the Stool is greater than the man or woman who 
sits upon it 31 and the conception of kingly office combines that of 
sacred office with that of constitutional obligation. 32 In the law of 
Melanesian island communities the chief “ has to conform to strict 
norms and is bound by legal fetters.” 33 in Japan there has been a 
radical change in the concept of sovereignty since the 1945 surrender. 
Under the Constitution of the Empire of Japan of 1889 “ sovereign 
power ” rested with the Emperor 34 ; the Constitution of Japan of 
November 3, 1946 proclaims that government is “a sacred trust 
of the people ” and that “ no nation is responsible to itself alone but 
the laws of political morality are universal and that obedience to such 
laws is incumbent upon all nations which would sustain their own 
sovereignty and justify their sovereign relationship with other 
nations.” 35 In Soviet law in its present stage of development there 
appears to be no equivalent for the concept that the sovereignty of 
the State is limited by the law; the role of law appears to apply over 
a substantially wider range of legal transactions than the average 
western lawyer appreciates 38 ; but the authority of the State represents 
the frontier of the law. 37 Thus Vyshinsky tells us that “law draws 
its force, and obtains its content, from the State ” 38 and that “ Soviet 
socialist law preserves and defends the interests of the Soviet State 
and of socialism and the interests and rights of the toiling people.” VJ 
Soviet lawyers distinguish between the State and society, but their 


Cf. T. O. Elias, The Nature of African Customary Law (1956) p. 98; K. A. Busia, The 
Position of the Chief in the Modern Political System of Ashanti (1951); Max 
Gluckman, The Judicial Process among the Barotse of Northern Rhodesia, p. 26, 
to be more fully developed by Gluckman, The Role of Courts in Barotse Social Life 
(not yet published); in Akan law offences against the law by chiefs arc in certain 
circumstances causes for destoolment, J. B. Danquah, Akan Laws and Customs (1928) 
pp. 115 117. 

2S R. S. Rattray, Ashanti Law and Constitution (1929) pp. 81-82 and 86-88. 

r, ° Ibid., p. 105.' 

31 Ibid., p. 330. 

22 Ibid., pp. 398-409. 

33 Cf B. Malinowski, Crime and Custom in Savage Society (1932) p. 46. 

31 Count Hirobumi Jto, Commentaries on the Constitution of the Empire of Japan (1889). 

30 Preamble, Amos J. Peaslce, Constitutions of Nations (2nd ed., 1956) Vol. 2, p. 511. 

38 V. Gsovski, Soviet Civil Law (1948) 2 vols., Harold J. Berman, Justiee in Russia (1950); 
John N. Hazard, Law and Social Change in the USSR (1953). 

37 Cf. Harold J. Berman, Justice in Russia (1950) pp. 48-50; Harold J. Berman and 
Miroslav Kerner, Soviet Military Law and Administration (1955) pp. 128-166. 

38 A. Y. Vvshinskv. The Law of the Soviet State , translated bv Hugh W. Babb (1948). 

J0 Ibid., p. 76. 
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view of the relation between law and the State is coloured not only by 
a different view of law but by a different and more comprehensive 
view of the State. 

On the issue of sovereignty, therefore, our preliminary exploration 
leads to the conclusion that the concept that sovereignty is limited by 
the law is familiar to and accepted by all of the major legal systems with 
the qualified exception of Soviet law. Only in the Third Rome does 
the Roman concept of sovereignty survive. This does not imply 
that the concept of sovereignty within the law has yet become a 
political reality, but the necessary intellectual foundations for its full 
acceptance exist except in the Soviet sphere; how far it may develop 
in the Soviet sphere as the result of contemporary changes is un¬ 
predictable, but its acceptance there would require a considerable 
change of attitude. 

Third-party Judgment 

In all the major legal systems the acceptance of the principle of 
third-party judgment in respect of matters in dispute is regarded as the 
foundation of the rule of law. The principle is so fully accepted that 
it is almost difficult to give authority for it. It reaches back into the 
remotest origins of customary law and is taken for granted when the 
State begins to assume jurisdiction of certain types of case which are 
regarded as affecting the king's peace or the corresponding conception 
of the public interest in other legal systems. 

The principle of third-party judgment carries with it certain 
corollaries. The first of these is that such judgment must be exercised 
impartially, without prejudice or bias, after hearing both parties. 
The principle is very fully staled in the Code of Maimonides. “ A 
positive command enjoins upon the judge the duty to judge righteously, 
as it is said; In righteousness shalt thou judge thy neighbour (Leviticus 
xix, 15). What is meant by righteous judgment? It is a judgment marked 
by perfect impartiality to both litigants, not permitting one to state 
his case at length and telling the other to be brief, not to show courtesy 
to one, speaking softly to him, and frown upon the other, addressing 
him harshly. . . . One of the litigants must not be allowed to be 
seated and the other kept standing; but both should be standing. . . . 
The judge is forbidden to hear the arguments of a litigant, aye, even a 
single statement made by him before his opponent appears, or in the 
absence of his opponent, for it is said: Hear the causes between your 
brethren (Deuteronomy i, 16). The judge who hears only one side 
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transgresses a negative command, for it is said: Thou shalt not accept 
a false report (Exodus xxiii, 1).” 40 In the Quran there are similar 
injunctions to arbitrate with justice, not to offer bribes and to give 
true evidence, 41 and we find the principle of judicial impartiality 
applied in Islamic law by requiring the personal presence at the 
proceedings of both parties unless they have a valid excuse 42 and 
by following a procedure of contradictory debate. In ancient Hindu 
law “ the reputation of the Court was so jealously guarded that a text 
of Katyayana declares the Pradvivaka (the presiding judge) and the 
Subhyas (members of the Assembly which decided disputes between 
parties) punishable for holding private conversations with any of the 
parties.” 43 In Soviet law, civil procedure is akin to that in other 
civil law countries, the Soviet Code of Civil Procedure having been 
influenced by, although embodying important departures from, the 
Imperial Russian Code of Civil Procedure of 1864, which was based 
on the French Code. 44 The Chinese Code of Civil Procedure, which 
was influenced by the German and Japanese Codes, also embodies 
familiar principles. 43 Audi alteram partem is as much a principle of 
African as of English legal procedure; we find in Yoruba law a maxim 
that he who decides a case upon the testimony of only one party to it 
is wicked and iniquitous. 40 The concept that the principle of third- 
party judgment carries with it the obligation of the judge to hear the 
parties impartially and weigh the evidence may therefore also be 
regarded as common to all the major legal systems. 

The difficulties begin when we pass from these general concepts to 
the manner and extent of their application. 

Judicial independence 

The extent to which the concepts of third-party judgment and of 
audi alteram partem are completed by the concept of judicial inde¬ 
pendence varies widely. It is a commonplace that the independence 
and status of judges in the civil law countries 47 has never been com¬ 
parable to that of judges holding office by appointment in the common 

40 The Code of Mainwnides , Book XIV, “The Book of Judges” translated by A. M. 
Hershman, Yale Judaica Scries (1949) pp. 63-64. 

41 Cf Schacht, “ Pre-lslamic Background and Early Development of Jurisprudence ” in 
Khadduri and Liebesny, Law in the Middle East, Vol. I (1955) p. 3. 

42 Louis Milliot, Introduction a T Etude du Droit Musulman (1953) p. 710. 

4: ‘ S. Varadachariar, The Hindu Judicial System (1946) p. 122. 

41 Cf V. Gsovski, Soviet Civil Law, Vol. 1 (1948) pp. 855-870. 

4,1 Jean Escarra, Le droit chinois (1936) pp. 316-320. 

4 ^ Cf T. O. Elias, The Nature of African Customary Law (1956) p. 243. 

47 Cf R. C. K. Ensor, Courts and Judges in France , England and Germany (1933). 
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law countries, 48 if only by reason of their normally constituting a 
career service subject in various ways to the authority or influence of a 
Ministry of Justice and showing considerable deference to the public 
prosecutor and parquet . The concept of judicial independence is an 
important element in the legacy of Britain to the Asian members of 
the Commonwealth. In Islamic, Chinese and Soviet law the concept 
of judicial independence is only partly accepted and is not accompanied 
by adequate safeguards. In traditional Islamic law the qadi administers 
delegated judicial functions on behalf of the governor, or until 
recent times the caliph; his duties are not personal and may be 
subdelcgated 48 ; it has, however, been powerfully argued by Sir 
Muhammad Zafrulla Khan that this conception of the role of the qadi , 
which is based on the views of the medieval jurists, is inconsistent with 
the clear injunctions of the Quran , which fully safeguarded the inde¬ 
pendence and dignity of the judicial office. 50 In Chinese law, the 
separation of judicial and administrative functions was not clearly 
established until 1910 51 and it is not clear how far this separation 

18 An exception must be made for elected judges in certain common law countries; cf. 

Arthur T. Vanderbilt, The Challenge of Law Reform (1955) pp. 11-33. 

° E. Tyan, “ Judicial Organisation,” in Khadduri and Liebesny, Law in rhe Middle East , 
Vol. 1 (1955) pp. 236-241, and cf. also E. Tyan, Histoire de Torganisation judiciaire en 
pays d'Islam, 2 vols. (1934-1943) pp. 139-167, “ Le statut juridique et religieux du 
cadi N. J. Coulson, “ The State and the Individual in Islamic Law.” 6 International 
and Comparative Law Quarterly , 1957, pp. 57 60. 

* r,n Sir Muhammad Zafrulla Khan, The Concept of Justice in Islam . published by The 
Ahmadiyya Movement in Islam; Sir Zafrulla has also given the present writer the 
following comment:— 

” The administration of justice was one of the functions of the Prophet himself 
and he as Head of State at various times appointed Judges in places outside Medina. 
The authority of the Judge, however, was not derived even from the Prophet himself. 
It was an institution sanctioned and established by the Quran. 

” There are two authentic incidents which are illustrative of the position occupied 
by a Judge in Islamic jurisprudence. 

” The first relates to Umar, the Second Caliph. He was sued in respect of a debt 
owed by him and appeared in court in due course. When he entered the court room the 
Judge stood up to salute him as he was the Caliph. The Caliph pointed out that his 
action was inconsistent with his position as Judge and might raise a doubt in the mind 
of the opposite parly with regard to his impartiality. On this ground he set aside the 
appointment of the Judge as in his view his action had shown that he could not safely 
be entrusted with the performance of judicial duties. 

" The second incident relates to Ali, the Fourth Caliph. He too had to appear in 
court in connection with some obligation incurred by him in his private capacity. 
In support of his plea he gave evidence himself and also produced as witness his 
eldest son, Hassan. The Judge rejected the plea, not on the ground that he disbelieved 
the statements of the Caliph and his son, but that in the absence of independent 
evidence the standard of proof required had not been complied with.” 

Sec also C. M. Shafqat, The New Pakistan Constitution (1957), especially 
the discussion of Islamic principles at pp. 38 -43. 

The Constitution of the Islamic Republic of Pakistan declares in the Preamble 
that ” the independence of the Judiciary should be fully secured ” and provides in 
Section 30 that ” the State shall separate the Judiciary from the Executive as soon 
as practicable.” Sec also Ivor Jennings, Constitutional Problems in Pakistan (1957). 
61 Jean Escarra, Le droit dtinois (1936) pp. 251-266. 
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now survives. The Soviet Constitution 5S provides that judges are 
independent and subject only to the law, but the principle that law 
is an instrument of government 63 has found expression in the concept, 
which 1 quote from Krylenko, that “ the court is and still remains, 
the only thing it can be by its nature as an organ of the Government 
power—a weapon for the safeguarding of the interests of a given ruling 
class." 34 Krylenko also tells us that “ the court is an organ of State 
administration and as such does not differ in its nature from any 
other organs of State administration which are designed, as the court 
is, to carry out one and the same governmental policy." 65 Vyshinsky 
describes the role of the judiciary in similar terms: “The court and 
the prosecutor’s office occupy a special place in the system of organs 
of State authority in the USSR . . . The court in the USSR is an 
organ preserving the interests of the Socialist State and Soviet 
citizens . . . The task of justice in the USSR is to assure the precise 
and unswerving fulfilment of Soviet laws by all the institutions, 
organisations, officials and citizens of the USSR . . . This the court 
accomplishes by destroying without pity all the foes of the people in 
whatsoever form they manifest their criminal encroachments upon 
socialism . . . The prosecutor’s office also participates directly in all 
this work.” 58 While the general principles of third-party judgment 
and of audi alteram partem appear to be common to all the major legal 
systems, the same cannot be said of the concept of judicial inde¬ 
pendence. It may not be fair to test the independence of the judiciary 
throughout the world by the standard of the most independent 
judiciary in the world, but the full and loyal acceptance of the general 
concept of judicial independence would appear to be an essential 
element in the acceptance of the principle of third-party judgment as a 
necessary and central feature of any satisfactory universal system. It 
may perhaps be significant that countries where the judiciary is least 
independent ate among the most reluctant to accept the compulsory 
jurisdiction of the International Court, partly because they neither 
believe in nor understand the nature of its independence and partly 
because they tire not accustomed, except in respect of matters of a 
private law character, to submitting to the test of independent judicial 
decision. 

Article 112. 

J N. Hazard, Law and Social Change in the USSR (1953) p. 1. 

Cited by V. Gsovski, Soviet Civil Law (1948) Vol. 1, p. 241. 

Cited by V. Gsovski, op. cit. % Vol. 1, p. 241. 

,v> A. Vyshinsky, The Law of the Soviet State (1948) pp. 497-498. 
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Third-Party Judgment in Matters involving the State 

There are also significant variations in the extent to which the 
principle of third-party judgment is accepted in matters involving the 
State. The extent to which it is so accepted depends in part on the 
extent to which the judiciary is independent—and we have found that 
the variations of tradition and practice in this respect are wide—and 
in part on the substantive law and rules of procedure applicable to 
cases between a private party and the State. Until recently it was 
both relatively common and regarded as quite normal, even in 
countries with the highest standards of judicial independence, for the 
principle of third-party judgment to be seriously qualified where 
the State was one of the parties involved. There are two major stages 
m the evolution of the rule of law in respect of the relations between 
the individual and the State. The first is represented by acceptance 
of the position that the State cannot enforce rights against the 
individual except by due process of law; the second by acceptance of 
the position that the individual may enforce rights by due process of 
law against the State; the second position is frequently not accepted, or 
not accepted fully, until a much later stage of development than that at 
which the first came to be regarded as an elementary and fundamental 
condition of freedom under law; sovereign immunity continues to be 
an important factor in the law long after the renunciation of arbitrary 
power in other forms. The development of the judicial enforcement 
of rights against the State and of the judicial control of executive 
discretion are primarily achievements of French administrative law 67 
which have gradually influenced other civil law systems. 58 Only since the 
Second World War has this second stage in the acceptance of third- 
party judgment in respect of the relations between the individual and 
the State been fully reached in the United Kingdom by the enactment 
of the Crown Proceedings Act, 1947, Sfl as the culmination of a long 
process of legal development 60 (a leading feature of which was the 
procedure by petition of right in respect of contractual claims which 
was subject to the Attorney-General’s fiat) and of sustained criticism 

57 Cf. Marcel Waline, Manuel Elcmcntaire de Droit Administratef (6eme ed., 1951); 
Raphael Alibert, Le Controle Jurisdictions / de VAdministration (1926); Bernard 
Schwarz, French Administrative Law and the Common Law World { 1954); C. J. Harrison, 
Executive Discretion and Judicial Control (1954). 

6 8 Cf. Scrio Galeotti, The Judicial Control of Public Authorities in England and Italy (1954). 
ft " 10 & 11 Geo. 6, c. 44. 

60 Cf. H. Street, Governmental Liability (1955). 
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of the pre-existing legal position/ 1 In the United States, which has a 
special Court of Claims for government suits, the principle was fully 
accepted in respect of government contracts at a much earlier date, in 
1887, 62 but only in 1946 was it accepted in respect of tort by the 
Federal Tort Claims Act 63 after discussions which were protracted, 
like the corresponding discussions in England, over some twenty 
years. In these circumstances it cannot be a matter for surprise that 
the principle of third-party judgment as between the individual and the 
State is not yet fully accepted in other legal systems. In neither 
Islamic nor Soviet law does the principle appear to be fully accepted, 
but in evaluating any significance which this may have for the develop¬ 
ment of a universal system we must recall how recent is its full 
acceptance in English and American law. 

The mayalim jurisdiction of Islamic law 64 is not a procedure 
of redress against the State as such but a procedure whereby the 
authority of the sovereign may be invoked to secure redress against 
misadministration of the law by judicial and administrative bodies; 
its function is in some respects analogous to that of the prerogative 
writs of English law, which have left a mark on the law of Israel, 
where the State is on a footing of procedural equality with the 
individual 85 and mandamus and habeas corpus are frequently applied. 
In Soviet law, governmental institutions, as distinguished from opera¬ 
tive organisations which are juridical persons, are liable for improper 
or irregular acts committed by officials as acts of public administration 
“ only in the cases specially prescribed by law ” 68 and such cases 
are few; it is important, however, that the Supreme Court of the 
USSR has held that this principle applies only to acts of public 
administrations and not to the economic or technical activities of 
State agencies 87 ; suits are brought regularly by workers against 
State business enterprises in cases concerning hiring and firing, wages 
and social insurance. 68 Soviet law appears to place heavy reliance 

61 C'f. G. E. Robinson, Public Authorities and Legal Liability (1925); W. A. Robson, 
Justice and Administrative Law (1928); Lord I lewart. The New Despotism (1929); 
C. K. Allen, Bureaucracy Triumphant (1931) Law and Orders (1945), Administrative 
Jurisdiction (1956). 

82 Cf Shea ley. The Law of Government Contracts (3rd ed., 1938). 

83 60 Stat. 842; government corporations could, of course, be sued much earlier. 

84 Cf E. Tyan, “ Judicial Organisation M in Khadduri and Liebesny, Law in the Middle 
East , Vol. 1 (1955) pp. 263- 269, and Histoire de Torganisation judiciaire enpays d'lslam^ 
Vol. 1 (1943) pp. 141-288. 

66 United Nations, Yearbook on Human Rights for 1949 % p. 125. 

88 s. 407 of the Soviet Civil Code, Gsovski, Soviet Civil Law (1948-1949) Vol. 1, 
pp. 534 -536, and Vol. 2, pp. 210-211. 

67 Gsovski, op. eit ., Vol. 1, p. 536. 

8H Harold J. Berman, Soviet Law in Action (1953) pp. 46-77. 
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on the responsibilities of officials under the Penal Code as safeguards 
against administrative misfeasance 6S or non-feasance 70 rather than 
upon civil remedies 71 ; there is no form of civil procedure analogous 
to the prerogative writs of the common law for securing the per¬ 
formance of a public duty or statutory function, 72 except in cases of 
failure by a State notary to perform a statutory obligation for which 
special provision is made in the Code of Civil Procedure, 73 but there 
is an administrative procedure and a civil claim for resulting damage. 
These variations in the extent to which the principle of third-party 
judgment is accepted in matters involving the State, and in particular 
the restriction of third-party judgment to non-political spheres, 74 
may have some bearing on the reluctance, which continues to be 
widespread, to apply more fully in international relations a principle 
which in itself is accepted as fundamental in all the major legal 
systems. While the primary reasons for such reluctance are un¬ 
questionably political, they derive some legal colour and support 
from the limitations upon the extent to which the principle is accepted 
in relation to the State in certain systems of municipal law. 

Third-Party Judgment in International Relations 

In the light of this complex background in the major legal systems 
of universal acceptance of the general principle qualified by important 
exceptions in respect of its application to the State, it is both interesting 
and somewhat disconcerting to see how the principle has fared thus 
far internationally. In examining the position it may be well to 
recall that we may reasonably hope that we are at the beginning 
rather than the end of a chapter. 

From an international angle the extent of acceptance of the 
compulsory jurisdiction of the International Court of Justice represents 
a significant though not an exclusive criterion of the degree of accept¬ 
ance of third-party judgment. From this point of view the present 
situation is both disappointing and disconcerting. 75 While the 
compulsory jurisdiction of the Court is based on a number of different 

68 Article 109 of the Penal Code of the RSFSR, The Penal Code of the Russian Socialist 
Federal Soviet Republic , H.M. Stationery Office (1934). 

70 Article 111 of the Criminal Code of the RSFSR. 

71 Cf J. N. Hazard, Law and Social Change in the USSR (1953) pp. 111-128. 

72 Cf. Hazard, op. cit., pp. 126-127. 

73 Articles 231-236 of the Code of Civil Procedure, Gsovski, Soviet Civil Law , Vol. 2 
(1949) pp. 616 618. 

74 Cf. Harold J. Berman, Justice in Russia (1950) pp. 48-49. 

75 Cf C. Wilfred Jenks, “The Compulsory Jurisdiction of International Courts and 
Tribunals" in Annuaire de TJnstitut de Droit International (1957). 
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types of instrument and clauses, including clauses in the constitutions 
of international organisations and in widely ratified international 
conventions which are in force for a large number of States, the most 
comprehensive basis of compulsory jurisdiction, and the only 
significant multilateral basis of jurisdiction covering a wide range of 
general questions of international law, is the Optional Clause of the 
Statute of the Court. Only thirty-one of the eighty-one Members of 
the United Nations and two other States have accepted the Optional 
Clause of the Statute of the Court conferring such compulsory juris¬ 
diction and the status of two of these acceptances is equivocal; 
twenty-five of the acceptances are subject to a time limit or to termina¬ 
tion by notice; fourteen of them are subject to substantial reservations; 
the only unconditional acceptance of unequivocal status is that of 
Haiti. 

The geographical distribution of the acceptances now in force is 
of interest. Western European countries, Commonwealth countries 
and the United States account for seventeen of the acceptances and 
Latin American countries for another ten (including the two of 
equivocal status); the remaining acceptances are those of China 
(Nationalist), Israel, Liberia, Philippines, Thailand and Turkey. 
Neither the Soviet Union nor any other Communist State, no Islamic 
State except Pakistan (which virtually inherited the obligation) and 
Turkey, and none of the more influential Latin American States 
except Mexico and Uruguay, is at present bound by the Optional 
Clause. The acceptance of third-party judgment in the major legal 
systems, subject to qualifications in respect of cases to which the State 
is a party, has not been reflected in a similar measure of acceptance 
of the compulsory jurisdiction of the International Court. 

We must, however, refrain from drawing from these facts unduly 
far-reaching conclusions. Compulsory jurisdiction may be an import¬ 
ant element in a satisfactory scheme of international organisation and 
a universal legal order but it is not necessarily the starting point 
of such an order. Britain and France did not accept the Optional 
Clause until 1929 and then only subject to significant reservations 
the scope of which has been extended on the occasion of successive 
periodical renewals of the acceptances; the United States did not 
accept it until 1946 and then only subject to the exclusion of matters 
essentially within the domestic jurisdiction of the United States as 
determined by the United States; France has since, on the occasion of 
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a periodical renewal of her acceptance, made the same reservation. 7f,a 
In attempting to interpret the facts we must consider whether we are 
confronted with fundamental differences of attitude based on a 
cleavage of principle or with a time-lag of one or two generations 
readily explained by historical circumstances, ft may be fully under¬ 
standable that a group of States which believe that their interests, 
views and legal approach represent a minority position in the inter¬ 
national community should be reluctant to accept the compulsory 
jurisdiction of an international tribunal. We cannot in fairness forget 
that during the interval between the Second Hague Peace Conference 
and the First World War Great Britain was unwilling to accept the 
compulsory jurisdiction of an International Prize Court except on the 
basis of a satisfactory codification of the prize law to be applied by 
the Court for substantially the same reason. 78 When the minority 
holds a political, economic and legal philosophy which is based on the 
denial of the possibility of objectivity it is almost inevitable that they 
should take this view. It is equally natural that States which have 
recently established or re-established their independence and are 
passing through internal political, economic and social changes of 
unpredictable extent should hesitate to accept compulsory jurisdiction 
which they are apt to regard as a possible embarrassment in the 
completion of their national and social revolutions. If, however, 
these attitudes are perpetuated beyond a certain stage they weaken 
seriously the whole principle of third-party judgment which is an 
essential element in any satisfactory legal order. The question whether 
these attitudes represent a stage in development or a permanent 
attitude is therefore of primary importance for the future develop¬ 
ment of a universal system. There arc some indications that the 
Soviet attitude towards compulsory jurisdiction is not completely 
rigid; the USSR has accepted the provisions conferring such juris¬ 
diction contained in the Constitution of the International Labour 
Organisation, 77 the Statute of the International Atomic Energy 
Agency 78 (a more equivocal provision) and the Supplementary 
Convention on Slavery. 78 It remains to be seen how matters will 
develop in the future. 

7 - r *a The United Kingdom made on April 18, 1957, a new declaration excluding 
“ any question which, in the opinion of the Government of the United Kingdom, 
afreets the national security of the United Kingdom or of any of its dependent 
territories.” 

76 A. Pearce Higgins, The Hague Peace Conferences (1909) pp. 437-438. 

77 Article 37. 

78 Article 17. 7W Article 10. 
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The compulsory jurisdiction of the Court is not, however, an 
exclusive criterion of the acceptance of third-party judgment. The 
acceptance of third-party judgment does not necessarily always imply 
the acceptance of judicial process. Certain of the obligations of the 
Charter, which are binding upon all Members of the United Nations, 
imply an element, though an incomplete element, of the acceptance of 
third-party judgment. One of the purposes of the United Nations as 
defined by the Charter is “ to bring about by peaceful means, and in 
accordance with the principles of justice and international law, adjust¬ 
ment or settlement of international disputes or situations which might 
lead to a breach of the peace ” (Article 1 (1)). Members of the United 
Nations agree by the Charter to “ settle their disputes by peaceful 
means in such a manner that international peace and security, and 
justice, are not endangered’" (Article 2(3)); they also agree more 
specifically that if parties to any dispute the continuance of which is 
likely to endanger the maintenance of international peace and security 
they “ shall, first of all, seek a solution by negotiation, enquiry, media¬ 
tion, conciliation, arbitration, resort to regional agencies or arrange¬ 
ments, or other peaceful means of their own choice ” (Article 33 (1)); 
they further agree that, in recommending to the parties to a dispute 
appropriate procedure or methods of adjustment, the Security Council 
should take into consideration “ that legal disputes should as a general 
rule be referred to the International Court of Justice in accordance 
with the provisions of the Statute of the Court ” (Article 3 (3)). In 
defining the purposes of the United Nations the Charter formulates 
two criteria for the adjustment or settlement of disputes “ by peaceful 
means ” and “ in conformity with the principles of justice and inter¬ 
national law.” The second criterion was added to the Dumbarton 
Oaks Proposals at San Francisco on the initiative of Senator 
Vandenberg. 80 Goodrich and Hambro, in a contemporary commentary 
on the Charter by two participants in the San Francisco Conference, 
describe accurately in the following terms the spirit in which the first 
criterion was added to the Charter: “The insertion of these words 
was intended to provide a safeguard against the settlement of inter¬ 
national questions on the basis of political expediency. It was intended 
to avoid such a sacrifice of the rights of small nations in the interest of 
a doubtful peace as was made at Munich.” 81 There is nothing 

80 Arthur H. Vandenberg, Jr., The Private Papers of Senator Vandenberg (1952) p. 173. 

81 Leland M. Goodrich and Edward Hambro, Charter to the United Nations — Commen¬ 
tary and Documents (1946) p. 61; the passage remains unchanged in the 2nd edition, 
1949, p. 95. 
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corresponding to this principle in the detailed provisions of the Charter 
concerning the pacific settlement of disputes and action with respect to 
breaches of the peace. The Charter embodies an undertaking by 
Members “ to refrain in their international relations from the threat 
or use of force ” in any manner “ inconsistent with the purposes of the 
United Nations” (Article 2(4)); this obligation would appear to 
apply to any unlawful threat or use of force in violation of international 
obligations and not to be limited in any way to acts of armed aggression; 
in practice it appears to have been regarded hitherto as being so limited. 
The “ inherent right of individual or collective self defence ” preserved 
by the Charter (Article 51) is in terms specifically limited to defence 
against armed attack. The practical result appears to be that the Charter 
embodies the principle of third-party judgment reasonably effectively 
in respect of matters involving armed intervention by one State in the 
affairs of another; but that no substantial content has yet been given 
to the Vandenberg principle that peaceful settlement is to be based on 
“ the principles of justice and international law.” This is altogether 
understandable in view of the paramount importance of preventing 
breaches of the peace and the primary and overriding responsibility 
of the United Nations “ to save succeeding generations from the 
scourge of war.” 82 It implies, however, that the principle of third-party 
judgment is reasonably effective under the Charter only as regards 
breaches of the peace and not as regards other breaches of law and 
justice. In this respect, when every allowance has been made for the 
privileged position which the State still retains in certain legal systems 
and has only recently lost in the United Kingdom and the United 
States, current international law and practice fall short of the general 
principles of law now recognised in the major legal systems and of the 
conditions which must be fulfilled in order to create an effective univer¬ 
sal system of international law. In domestic legal systems it is excep¬ 
tional for the problem of enforcement to be one of acute difficulty; 
international law is far from having reached the same stage. 

The Limitations of Self-Defence 

The acceptance of third-party judgment implies that the right of self- 
defence ceases to be unqualified. We may take the following passage 
from the 8th edition of Oppenheim’s International Law by Lauterpacht 
as a fair statement of contemporary thinking on the matter among 
western international lawyers: 

88 Preamble to the Charter. 



Vft Tlie Universality of International Imw 


“ TVve reason of the thing, of course, makes it necessary for every 
State to judge for itself, in the first instance, whether a case of necessity 
in self-defence has arisen. But unless the notion ot self-preservation is 
to be eliminated as a legal conception, or unless it is used as a cloak for 
concealing deliberate breaches of the Jaw, it is obvious that the question 
of the legality of action taken in self-preservation is suitable for deter¬ 
mination and must ultimately be determined by a judicial authority or 
by a political body, like the Security Council of the United Nations, 
acting in a judicial capacity. The refusal on the part of the State 
concerned to submit to or abide by the impartial determination of that 
question must therefore be deemed to be prima facie evidence of a 
violation of international law under the guise of action in self- 
preservation." 

While the right of self-defence is as essential in international as in 
national law, and in some respects more essential as international 
society is less effectively organised for mutual protection, it is only 
if it is limited in this manner that the renunciation of force as an 
instrument of national policy can be made a reality. This has now 
been judicially recognised in the decisions of the International Military 
Tribunal at Nuremberg and the International Military Tribunal for 
the Far East at Tokyo. The International Military Tribunal at 
Nuremberg rejected a claim that Germany could decide conclusively 
whether preventive action was a necessity on the ground that “whether 
action taken under the claim of self-defence was in fact aggressive or 
defensive must ultimately be subject to investigation and adjudication, 
if international law is ever to be enforced/’ 84 The International 
Military Tribunal for the Far East at Tokyo held that “ the right of 
self-defence does not confer upon the State resorting to war the authority 
to make a final determination upon the justification for its action ” 
and added that “ any other interpretation would nullify ” the General 
Treaty for the Renunciation of War and that the Tribunal did not 
believe that “ the Powers in concluding the Pact intended to make an 
empty gesture.” 86 The political significance of the matter has been 
vastly increased by the megaton scale of the explosive power now 
available for purposes of retaliation/ 6 How far do the major legal 

■ ‘ Oppcnhcim's International Law , 8th ecJ., by Lauterpacht, Vol. 1 (1955) p. 299; cf. also 
Fmile Giraud, “ La theorie dc la legitime defense,” in 49 Hague Rccueil, 1934 III, 
pp. 691-860. 

Re doe ring and Others , 1946, Annual Digest and Reports of Public International Law 
Cases , Case No. 92, p. 210. 

H " Re Hirota and Others , 1948 Annual Digest and Reports of Public International Law 
Cases , Case No. 118, p. 364. 

RG Lester B. Pearson, Democracy in World Politics (1955) pp. 9-39, ” Proportions of 
Force.” 
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systems afford reasonably common criteria on the basis of which the 
legitimacy of action taken in self-defence can be appraised? 

The common law rule is that self-defence is justified if the person 
acting in self-defence “ has a reasonable apprehension of danger and 
adopts none but proportionate means of warding it off.” 87 The second 
part of the principle is conveniently stated in statutory form in the 
Canadian Criminal Code, which provides that “everyone authorised 
by law to use force is criminally responsible for any excess according 
to the nature and quality of the act which constitutes the excess.” 88 
The principles of imminent danger and of a proportionate relationship 
between the danger and the measures adopted for defence are likewise 
generally accepted in the civil law systems. We find them for instance 
in the French, 89 German 90 and Italian 01 Penal Codes. The same 
principles are increasingly regarded as the only basis on which the right 
of self-defence in international law can be reconciled with the require¬ 
ments of an organised society in which the maintenance of law and order 
is an acknowledged responsibility of the whole society. In the Caroline 
case of 1837, in which a Canadian force had intervened on United 
States territory to seize a vessel chartered by insurgents to attack 
Canadian territory, and to send her adrift over Niagara falls, Daniel 
Webster, acting as United States Secretary of State, defined the necessity 
which would have justified such action on grounds of self-defence as 
being “ confined to cases in which the necessity of that self-defence is 
instant, overwhelming, and leaving no choice of means, and no moment 
for deliberation.” 82 Webster's statement was cited with approval by 
the International Military Tribunal at Nuremberg. How far is the 
same basic principle accepted in other major legal systems? 

Islamic law recognises the principle that measures of self-defence 
must be proportionate to the evil apprehended, but appears to sanction 
more vigorous measures of self-defence than would be regarded as 
warranted by the modern civil or common law 93 ; it was largely on 
this account that the Mahomedan law of homicide was superseded in 

87 C. S. Kenny, Outlines of Criminal Law (12th ed., 1926) p. 103; see also A. V. Diccy, 
Law of the Constitution (8th ed., 1915) pp. 489 -497. 

88 Section 66; see also Macneill v. Hill, 11 D.L.R. 296, 1929. 

88 Article 328; cf Donnadieu de Vabrcs, Droit Criminal, p. 233. 

90 Article 53. 

Article 52. 

J. B. Moore, A Digest of International Law ( 1906) Vol. 2, p. 412; McNair, International 
Law Opinions, 1956, Vol. 2, pp. 221- 230. 

93 Louis Milliot, Introduction a IVtude du droit musulman , 1953, pp. 765-766; see also 
Choucri Cardahi, Droit et morale — Le droit moderne et la legislation d'Islam au regard 
de la morale, t. ler (1950) “ Analyse critique et synthese comparative des elements de 
la responsabilitd delictuelle en matierc civile,*’ pp. 199-232. 
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India. 94 The Hindu penal law has also been superseded by the Indian 
Penal Code, which embodies the common law principle somewhat 
qualified by Macaulay’s desire to encourage rather than to restrict the 
right of self-defence. 95 In Jewish law, which regards self-defence as a 
duty rather than a right and distinguishes between individual and 
collective self-defence, we find the same principle; the Code of 
Maimonides illustrates it in some detail, with the emphasis on the degree 
of force which may be used by the community for the protection of 
the victim rather than upon the right of individual self-defence. 96 In 
Chinese law, necessary force may be used to save one’s life, freedom 
or estate from danger, but the method or force used must be within 
the reasonable extent allowed for defence having regard to the amount 
of violence inflicted by the attacker; excess of force used for defence 
ceases to be justifiable but may be a ground of excuse. 97 Japanese law 
provides that acts performed under the stress of avoidable necessity 
for the purpose of saving from imminent danger the life, person, liberty 
or property of oneself or another are not punishable “ if the injury 
occasioned by the said acts is not graver in degree than that which 
it was endeavoured to avoid,” 98 and regards acts as done in justifiable 
defence only if there was no time for resort to the protective power 
of the State. 99 The principle that excessive violence may not be used for 
the protection of property is also found in African law 1 ; in Nigerian 
law the principles governing self-defence and self-help correspond 
closely to those of the common law. 2 The concept that self-defence is 
a valid plea in criminal cases only if the reasonable requirements of 
self-defence have not been exceeded is stated expressly in the Soviet 
Penal Code 3 and has been applied by the College for Criminal Cases of 
the Supreme Court of the USSR. 4 

The concept that the right of self-defence is not a right which a 
party to a dispute may exercise unilaterally in its sole discretion but 

94 G. C. Rankin, Background to Indian Law (1946) pp. 164-169; Courtenay llbcrt, 
Government of India (1907) p. 325. 

95 G. C. Rankin, Background to Indian Law (1946) p. 210; Hari Singh Gour, Penal Law 
of British India (5th ed., 1936) Vol. 1, pp. 360-394; concerning excessive and unjusti¬ 
fiable force see Hari Singh Gour, op. cit ., pp. 379-380. 

<,r ’ The Code of Maimonides, Book 11, The Book of Torts, translated by Hyman Klein 
(1954) pp. 196 198. 

97 Wm. S. H. Hung, Outlines of Modern Chinese Law (1934) p. 259. 

98 Article 37 of the Criminal Code; J. E. de Becker, “ Elements of Japanese Law,’* 
Transactions of the Asiatic Society of Japan, Vol. XLIV, Part II, December 1916, p. 192. 

99 Ibid., p. 193. 

1 T. O. Elias, The Nature of African Customary Law (1956) p, 157. 

2 T. O. Elias, Groundwork of Nigerian Law (1954) pp. 179 and 247. 

3 Article 19. 

4 J. N. Hazard, Law and Social Change in the USSR (1953) pp. 104-105. 
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is limited by the circumstances in which it is invoked is therefore 
common to all the major legal systems, including Soviet law. They all 
accept in some form the principle that measures of self-defence must be 
proportionate to the imminence and seriousness of the prospective 
danger and are subject to judicial review. Considerable differences of 
judgment may be revealed in the manner in which this commonly 
accepted concept is applied in different legal systems, and there may be 
considerable divergences of view concerning the extent to which the 
standards of municipal law concerning the right of self-defence arc 
directly applicable to international relations in their present stage of 
development. These are among the problems to be resolved in develop¬ 
ing a universal system, but it is satisfactory to find that on this funda¬ 
mental issue there is an accepted principle which constitutes a common 
point of departure and that this principle is accepted by all the major 
legal systems. 

Pacta Sunt Servanda 

It is unnecessary to subscribe with Anzilotti to the view that the 
validity of international law rests on the principle of pacta sunt servanda 5 
to accept the position that without a scrupulous respect for treaty 
obligations in the relations of organised peoples with one another 
international order inevitably dissolves into chaos. Good faith, even 
more fundamentally than good order, 6 is “ the foundation of all good 
things.” To both the common lawyer and the civilian the sanctity of 
contract in municipal law and of treaties in international law are among 
his most fundamental principles. Without them he cannot conceive 
of an orderly and peaceable society. It is therefore reassuring to find 
that the principle of pacta sunt servanda is common to all the major 
legal systems including, with certain qualifications, Soviet law. 

The maxim “ Muslims must abide by their stipulations ” is perhaps 
one of the best known of the traditional maxims of Islamic law, and 
while its attribution to the Prophet himself may be unhistorical 7 this 
attribution is significant of the importance attached to the maxim in 
Islamic legal thought. The principle is derived from the Quran itself 
which prescribes “ Oh ye who believe, fulfil your pledges.” 6 The scope 
of Hindu law no longer includes contract, which is now governed in 

5 Cours de droit international , French translation by Gilbert Gidel, Vol. 1 (1929) pp. 51- 

161. 

Burke, “ Reflections on the French Revolution,” The Works of Burke , The World’s 

Classics Edition, Vol. 4 (1925) p. 271. 

7 J. Schacht, The Origins of Muhammedan Jurisprudence (1953) pp. 174 and 181. 

8 Sflrn 5, Verse 1. 
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India by the Indian Contract Act, an adaptation of the common law, 9 
but the early western commentators on Hindu law 10 found contract 
the least unfamiliar part of the Hindu system and the obligation of 
treaties was recognised in ancient Indian law. 11 “The sanctity of 
treaties and alliances,” Bandyopadhyay tells us, “was fully recog¬ 
nised.” 12 Even Kautilya, who had considered the king's edict to 
override tradition and custom, accepted the principle of pacta sunt 
servanda* 13 Jewish law, in addition to recognising the obligation of 
contract, 11 regards vows, which are nuda pacta , as binding in character, 
while elaborating subtle distinctions concerning the conditions in which 
they are not applicable. 15 Confucius affirmed the obligation of 
States to respect their pledged word, 16 and the Chinese Civil Code is 
based on the concept of the binding character of contractual obliga¬ 
tions. 17 The sanctity of contract has long been recognised in Japanese 
law and the Constitution of Japan of November 3, 1946, expressly 
recognises the applicability of the same principle to international 
relations by providing that the treaties concluded by Japan and 
established laws of nations shall be faithfully observed. 18 The general 
concept of the fundamental importance of respect for the plighted 
word is widely recognised in African law. 19 The general concepts of 
obligation and of contract in the Soviet Civil Code do not differ widely 
from those of the French, German and Italian Civil Codes, 20 except 
in respect of the grounds of illegality of contract which under the 
Soviet Code include any contract “ directed to the obvious prejudice 
of the State.” 21 Soviet writers on international law frequently lay stress 
on the sanctity and the immutability of treaties. Let me quote 
Vyshinsky— 

9 Cf. G. C. Rankin, Background to Indian Imw (1946) pp. 88-110. 

,,J e.g., Colehrooke's Digest (1798); Francis McNaghten, Considerations upon Hindu Law 
0824). 

11 Pramathanath Bandyopadhyay, International Law and Custom in Ancient India (1920) 
pp. 65 et sec/. 12 Ibid. , p. 72. 

13 Cf. T. M. P. Mahadevan, “ Kautilya on the Sanctity of Pacts,” in 5 Indian Yearbook of 
International Affairs , 1956, pp. 342 -349. 

14 Isaac Herzog, The Main Institutions of Jewish Law , Vol. 1 (1936) pp. 61-64, Vol. 2 
(1939) pp. 1-47. 

15 Herbert Danby, The Mishnah (1933) pp. 264-292. 

Siu Tchoan-Pao, Le droit des gens et la chine antique (1924) p. 114. 

17 Wm. S. H. Hung, Outlines of Modern Chinese Law , 1934, pp. 21 63. 

18 Article 98, Amos J. Peaslcc, Constitutions of Nations (2nd cd., 1956) Vol. 2, p. 521. 

19 Cf T. O. Elias, The Nature of African Customary Law (1956) pp. 152-155; Ajisafe, 
Laws and Customs of the Yoruba People (1924) pp. 64-68 and 73-78; Cory, Sukuma 
Law and Custom (1953) pp. 135-150; Meek, Law and Authority in a Nigerian Tribe 
(1937) pp. 174, 205 and 231-234; Schapera, A Handbook ofTswana Law and Custom 
(1954). 

20 V. Gsovski, Soviet Civil Law (1948) Vol. 1, pp. 414-447. 

11 Sections 30 and 147, ibid., Vol. 2, pp. 56 and 117; see also Vol. 1, pp. 426-431. 
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“ A solid legal order in international relations can be secured on the 
foundation only of mutual agreements of the sovereign nations con¬ 
cerning points in question and their recognition of mutual rights, needs 
and interests. This is the reason why the Soviet theory of international 
law considers treaties based on the principle of equality of sovereign 
nations and respect of their mutual interests and rights, to be the main 
source of international law. If only international law and its institutions 
are based on the agreement of the parties and voluntarily accepted 
obligations they can be secured with both moral and legal support. 
Under these conditions only international treaties acquire formal as well 
as factual force and their legal significance and validity must be 
unconditionally observed." 22 

The acceptance of the broad principle of the binding force of 
treaties does not of course resolve the innumerable questions of detail 
which arise in connection with the conclusion, validity, legality, 
interpretation, effect, termination and modification of treaties. Some 
of the difficulties which arise in regard to these matters are perennial. 
As early as the Laws of Hammu-Rabi we find a conception of the 
nature of legislative enactments which continues to provoke acute 
controversy today in connection with the fulfilment of the obli¬ 
gations assumed by States by the ratification of law-making 
treaties. “ The Laws were not enforced by the Babylonian Courts as 
if the collection were a statute of the realm; they were rather something 
like the English case law which lays down a rule or norm of which 
the principle is to be followed and regard is to be had to the spirit and 
not to the letter of the text. In fact, they set forth what Hammu-Rabi 
recommended and desired as the law to be followed in his realm.’’ 23 
We find an analogous conception of law in Confucius. 24 The contrast 
between this conception and the conceptions of what the ancient 
Chinese knew as the legalist school recurs today in every discussion 
of the degree of precision and of immediacy of action called for in the 
fulfilment of the obligations assumed by the ratification of law-making 
treaties in which a typical Anglo-Scandinavian-Swiss view and a 
typical Latin American view confront each other. 

Treaty Interpretation 

The interpretation of treaties remains a fertile ground of controversy. 
The rival claims of grammatical and historical interpretation, of 
extensive and restrictive interpretation, of the principle of effectiveness 

23 Cited by George C. Guins, Soviet Law and Soviet Society (1954) p. 332. 

23 Driver and Miles, The Babylonian Laws , Vol. 1, Legal Commentary (1952) pp. 52-53. 

24 Lin Mousheng, Men and Ideas—An Informal History of Chinese Political Thought 
(1942) pp. 29-43. 

J. 10 
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and the principle of respect for sovereignty, together with a medley 
of more technical rules and maxims and the problem of presuming 
intention where there is no evidence that the parties had any firm or 
common intention, continue to be with us. 25 But these problems of 
interpretation arise in similar forms in most or all of the legal systems 
upon which a universal system of international law must draw. We 
are apt to regard the rules of interpretation which figure so largely in 
many of the older books of international law 20 as being largely a tran¬ 
scription of Roman law and so historically they are. But there is a 
close similarity between the Roman rules and those of other legal 
systems. Some of the rules which we have come to regard as Roman 
can be traced back to Greek law. Thus the rules, obvious enough but 
none the less important, that provisions must be interpreted in the light 
of their context, that one statute may provide a clue to the meaning 
of another and that inclusio unius implies exclusio alterius are all to 
be found in Greek law. 27 In Hindu law the Mimamsa rules of interpreta¬ 
tion, 28 while including recondite rules peculiar to the Hindu system, 
also contain many rules common to all systems of law, including the 
rule that the primary sense of a word should be preferred to its 
secondary sense, the rule that the same expression should not be 
understood in two different senses in the course of the same text, 
the rules that the singular includes the plural, the masculine the 
feminine, and the greater the less, and the principles that a special 
rule prevails over a general rule and that an exception to a general 
rule should be restrictively interpreted. In Islamic law, as the 
result of “ the closure of the gate of interpretation ” in the 
fourth century of Islam, 29 general principles of interpretation 
have tended to be overshadowed by the special rules which determine 
the school or sub-school of law applicable and the traditional inter¬ 
pretation of the particular text by this school of law, 30 but as Islamic 
law passes increasingly into a new phase of growth and change the 
problems of interpretation common to other legal systems seem 

2: ' Cf. H. Lauterpacht, “ Dc I’intcrprctation dcs traites,” 1950 Annuairc de TJnstitut de 
Droit international , Vol. 43(1), pp. 366-460. 

20 See, for instance, Phillimore, Commentaries upon International Law (3rd ed., 1882) 
Vol. 2, pp. 94-125. 

27 J. W. Jones, Law and Legal Theory of the Greeks (1956) pp. 302-303. 

28 Maync, Hindu Law and Usage (11th cd., 1953) pp. 32 41; K. Lai Sarkar, The Mimamsa 
Rules of Interpretation as Applied to Hindu Lxiw—Tagore Law Lectures for 1905. 

20 Cf. Khadduri and Liebesny, Law in the Middle Exist , Vol. 1 (1955) pp. 72-76, 83-84 and 
105-106. 

80 Cf Asaf A. A. Fyzee, Outlines of Muhammadan Law (2nd ed., 1955) pp. 61-70 and 
more generally Joseph Schacht, The Origins of Muhammadan Jurisprudence (1953). 
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likely to present themselves with increasing frequency in the inter¬ 
pretation of modern enactments. 31 Grammatical interpretation, 
interpretation in the light of the context, the use of terms in secondary 
meanings and of generic terms in limited senses, established inter¬ 
pretations based on common consent, interpretation on the basis of 
the ratione legis and other forms of analogical reasoning, all these 
have a recognised place in Islamic law 32 and seem destined to call 
for increasing attention as the “ gate of interpretation ” is reopened. 
The position in Jewish law is similar. In Chinese law authoritative 
interpretation has been since ancient times one of the recognised 
special techniques of the law 33 ; it has been possible to secure 
authoritative rulings on questions of law by a procedure analogous 
to that of requesting an advisory opinion from the International 
Court of Justice or submitting a matter to the Judicial Committee of 
the Privy Council by a special reference under the Judicial Committee 
Act and in recent times this procedure has been increasingly used to 
determine questions of statutory interpretation. Some of these 
interpretative decisions of the Supreme Court invoke rules for the 
interpretation of written instruments familiar in western law, such as 
the rule that an ambiguous expression should be construed in the 
light of the full text of the instrument as a whole 34 and the rule that 
the circumstances in which an instrument was concluded may be 
taken into account if its meaning is ambiguous. 35 So far as I have 
been able to ascertain, however, an adequate comparison of the 
principles of interpretation applied by this procedure 36 with the 
principles of interpretation of other legal systems is still lacking. 
The Soviet Civil Code sets forth two special principles of interpreta¬ 
tion, that extensive interpretation of the Code is permitted only in 
case it is required for the protection of the interests of the workers’ 
and peasants’ state and of the working masses 37 and that it is forbidden 
to interpret provisions of the Code on the basis of laws of overthrown 
governments and the decisions of pre-revolutionary courts 38 ; the 

31 Cf C. M. Shafqat, The New Pakistan Constitution , 1957. 

■'Louis Milliot, Introduction d Tetude du droit musulman (1953) pp. 113-144. 

33 Cf. Jean Esearra, Le droit chinois (1936) pp. 272-291. 

34 Supreme Court Decision Cases 64, 133 and 1074 (1932) cited by Wm. S. H. Hung, 
Outlines of Modern Chinese Law (1934) p. 16. 

35 Supreme Court Decision Case 1309 (July, 1937) cited by Hung, op. cit. y p. 17. 

30 A summary of the cases from 1912 to 1923 is available in Commission de rexterritorial- 
it6, Pekin, Recueil des Sommaires de la Jurisprudence de la Cour Supreme de la Republique 
de Chine , 1912-1923; 2 vols. and suppl., 1925-1926. 

37 Section 5 of the Law enacting the R.S.E.S.R. Civil Code, V. Gsovski, Soviet Civil Law 
(1948) Vol. 2, p. 9. 

33 Section 6, ibid., pp. 9-10. 
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Code of Civil Procedure adds that in the absence of a legislative 
enactment or a decree bearing upon the decision of a case the court 
is to be guided by the general principles of Soviet legislation and 
the general policies of the workers' and peasants' government. 3 ® 
Subject to these provisions which have not been repealed, the tradi¬ 
tional methods of legal interpretation derived from the Roman law, 
and embodied in the Russian tradition through Byzantine influence 
and the 19th century influence of the French Civil Code, 40 appear to 
prevail in the USSR today. 11 

Treaty interpretation will continue to present a multiplicity of 
complex and delicate problems, but these problems arc not insoluble 
within the framework of a universal system. The general principles 
governing the interpretation of written instruments present sufficient 
similarity in the major legal systems to give us the elements of a 
reasonably satisfactory universal approach; the difficulties which will 
be experienced do not differ in kind from, and are hardly greater in 
degree than, the differences in civil law and common law habits of 
interpretation with which international lawyers have long been 
familiar. It is, however, important that treaties between States with 
widely varying political and economic systems should be in as precise 
terms as possible, since it is in respect of general conceptions which are 
understood in quite different senses that serious divergences of 
interpretation are most likely to arise. 

Discharge of Treaties by Default or Frustration 

No part of the law of treaties is of greater difficulty or importance 
than the law relating to their termination or modification. The two 
types of case in which difficulties are most likely to arise internationally 
are cases of discharge by default and cases of discharge by supervening 
impossibility of performance or frustration. In both of these types 
of case the key to a satisfactory development of the law in the future 
would appear to lie in the acceptance of third party judgment. How 
far are there general principles of law common to the major legal 
systems of a universal order in which international courts and 
tribunals can find a satisfactory basis for such judgment? 

There is an initial difficulty in respect of Islamic law. As there is 
no general theory of contract in traditional Islamic law, we must 
derive rules from the conditions applicable to particular categories of 

39 Section 4, ibid., p. 555. 

40 Harold J. Berman, Justice in Russia (1950) pp. 123-128 and 143-150. 

41 V. Gsvoski, Soviet Civil Law (1948) Vol. 1, pp. 218- 219. 
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contracts . 42 In these circumstances there appear to be no principles 
concerning termination, otherwise than by mutual consent or 
the fulfilment of the contract, which can be readily transposed to the 
international sphere. The position is, however, qualified by the 
extent to which the law of contract in Islamic countries has been 
influenced by the civil law . 43 The Hindu law of contract has for 
practical purposes been superseded by the Indian Contract Act, the 
Chinese and Japanese laws do not appear to present distinctive 
features, Jewish law relating to the termination of contracts and their 
modification is very similar to the common law , 44 and the African 
law of customary contracts presents little that bears directly on our 
theme. We may therefore, while noting that the absence from 
traditional Islamic law of any general rules on the matter may have 
international significance, confine ourselves in respect of this subject 
to western and Soviet law. 

The practical value of the principle of pacta sunt servanda clearly 
depends in substantial measure on the extent to which a party to a 
treaty which considers the other party to have defaulted on its obliga¬ 
tions may claim unilaterally that such default has discharged it from 
its own obligations. 41 * What contribution can the law of contract as 
applied in the major legal systems offer to the solution of this critical 
pioblem of contemporary international law? In English law it is well 
settled that, though every unjustifiable breach of a contractual obliga¬ 
tion confers a right of action upon the injured party, it is not every breach 
that will discharge him from his own obligations under the contract 
and entitle him to treat the legal relations arising from the contract 
as having come wholly to an end. “ The contract may be broken wholly 
or in part; and, if in part, the breach may or may not be sufficiently 
important to operate as a discharge .” 46 French law appears to reach a 
similar result in a different manner; breach of contract by one party 
confers on the innocent party an option to exact performance where 
possible, or to be discharged from the contract with damages, but if he 
opts for discharge he must seek a judicial decision discharging him 

42 Cf. Khadduri and Liebesny, Law in the Middle East (1955) Vol. 1, pp. 191-202; Louis 
Milliot, Introduction a l'etude da droit musultnan (1953) pp. 638-682. 

43 Cf. Choucri Cardahi, Droit et morale—Le droit modernc et la legislation de l"Islam au 
regard de la morale (1954) t. 2, “ Analyse comparative et appreciation critique des 
elements constitutifs du contract”; the discussion of imprevision at pp. 138-160 is 
particularly relevant. 

41 Cf. Isaac Herzog, The Main Institutions of Jewish Law (1939) Vol. 2, pp. 229-275 
” Discharge of Contract ” and “ Discharge of Contract by Breach.” 

4 6 On the whole subject, cf A. D. McNair, The Law of Treaties (1938) pp. 492-515. 

4 Anson’s Law of Contract (17th cd. by Miles and Brierly, 1929) p. 343. 
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from his obligations and the court may grant time to the defaulting 
party . 47 The Soviet Civil Code provides that each party to a contract 
is entitled to refuse compliance with his promise until the other party 
performs his counter-promise, unless the law, contract or essence of 
the mutual relationship implies the duty of one party to perform his 
obligation prior to the other party 48 ; there are also provisions concern¬ 
ing the right to refuse to accept delayed performance and to demand 
damages for non-performance 49 and concerning liability for loss of 
profits 60 ; there docs not appear to be any general provision concerning 
the extent to which, and conditions under which, a breach of contract 
by one party discharges the other, but if both parties arc public 
corporations and have made the contract in implementation of the 
economic plan, breach by one party does not discharge the other and 
the Arbitration Court seeks specific performance if possible. If we 
fail to evolve agreed principles concerning discharge by breach and to 
make adequate provision for determining differences concerning the 
application of these principles in particular cases, the general principle 
of respect for treaty obligations is likely to prove in practice an 
ambiguous moral precept rather than an effective rule of law. in the 
nature of the case, any agreed principles on the subject must, like the 
principles evolved by existing systems of municipal law, be general in 
character, and the key to the problem is the provision of judicial or 
other appropriate procedures for determining the application of these 
principles in particular cases. 

Similar considerations apply to cases in which one of the parties 
invokes the so-called clausula rebus sic stantibus and claims to be dis¬ 
charged from the obligations of a treaty by reason of an intervening 
change of circumstances / 1 In the absence of objective criteria, the 
application of w'hich to particular circumstances is subject to judicial 
appreciation, such claims may undermine the basic concepts of contrac¬ 
tual obligation and the binding force of treaties. On the other hand 
failure to acknowledge that there are circumstances in which such 
claims are fully justified will make the whole legal system so rigid 
that, by failing to make reasonable provision for changing circum¬ 
stances, it invites recourse to illegal or extra-legal action. In municipal 
law doctrines and devices which balance these considerations have been 

47 Article 1184 of the French Civil Code. 

48 Article 139 of the Soviet Civil Code. 

49 Article 121. 

&0 Article 117. 

51 C/. A. D. McNair, The Law of Treaties (1938) pp. 376- 449. 
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developed. Thus in English law the doctrine of frustration, which 
dates in its modern form from the coronation cases of 1902 62 and 
matured during the First World War, 03 recognises that a court may in 
certain circumstances regard a contract as avoided by supervening 
impossibility of performance. With the English doctrine of frustration 
we may compare the theory of imprevision in French law. This is a 
principle not contained in the text of the Civil Code which has been 
applied by the courts in their discretion to temper the rigidity of the 
obligation of contract in cases of impossibility of performance. 61 
In Soviet law there is an express provision on the subject in the Civil 
Code. The Soviet Civil Code provides that, unless otherwise provided 
by law or contract, the debtor shall be relieved from liability for 
non-performance if he proves that impossibility of performance 
resulted from circumstances which he could not prevent, or that it 
came about owing to intentional design or negligence of the creditor. 65 
This has been interpreted by the Supreme Court of the USSR in 
wartime cases as meaning that the fact of war in itself does not relieve 
the debtor from the obligation to perform the contract, but that the 
debtor must prove that the war emergency made the performance 
directly impossible. 56 While the principle is doubtless less fully 
developed, we can recognise here something akin to the frustration 
of contract of English law 87 in which such leading international 
lawyers as Bricrly 58 and Fischer Williams 5I> have found the elements of 
a satisfactory approach to the problem of giving a reasonable legal 
content to the concept of the clausula rebus sic stantibus . 

A fuller study of the whole subject, covering a wider range of legal 
systems and including the complexities of the extent to which partial 
failure to fulfil by one party may discharge the other and the effect of 
a supervening partial impossibility of performance, would be of great 
value and might throw considerable light on problems for which 
appropriate solutions must be found if the sanctity of treaties is to be 
maintained. There is no more crucial problem in international law 
at any stage of its development. Once treaty obligations can be lightly 

52 F. Pollock, Principles of Contract (10th ed., 1936) pp. 293-299 and 302- 306. 

63 A. D. McNair, Legal Effects of War (2nd ed., 1944) pp. 133-169. 

84 Cf Planiol, Trait e elementaire ilu droit civil (3rd ed. by Ripert, 1949) Vol. 2, pp. 166-167; 

Georges Scelle, Theorie Juridique de la Revision des Truitts (1936) pp. 29-38. 

65 Section 118; V. Gsovski, Soviet Civil Law (1948) Vol. 1, p. 107. 

5<: V. Gsovski, Soviet Civil Law (1948) Vol. 2, p. 446. 

67 Cf A. D. McNair, Legal Effects of War (2nd ed., 1944) pp. 133-169. 

58 The Law of Nations (4th ed., 1949) p. 246. 

5U “ The Permanence of Treaties” in American Journal of International Law (1928) 
pp. 89-104. 
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set aside good faith is corroded, mutual confidence is fatally impaired, 
and the whole basis of civilised international relations is undermined. 

The Law of International Economic Relationships 

Let us now pass from the fundamentals of the law of peace, the 
principle that sovereignty operates within the law, the principle of 
third party judgment, the principle that the right of self-defence is 
limited by law and the principle of pacta sunt servanda , to consider 
one of the most difficult and crucial areas of the contemporary law, 
namely the law of international economic relationships. While peace 
and orderly economic relationships presuppose each other, the law 
of such relationships represents, in international as in national law, a 
later and maturer development. It is therefore natural that the inter¬ 
national law of such relationships should be at a much earlier stage of 
development than the law of peace and that in this area we should still, 
in large measure, be groping towards the future. We can, however, 
identify three broad principles around which much of the developing 
law of international economic relationships appears to revolve, namely 
the principle of respect for acquired rights subject to due process, the 
principle of consultation with others prior to action so directly affecting 
their rights and interests as to give them a legal title to such consulta¬ 
tion, and the principle of a broad liability for legally recognised harm 
to others. The first of these principles has a long history in international 
law; the second and third, in their present forms, are more recent 
developments. Together they give us the elements of a constructive 
approach to the future development of the law of international economic 
relations. What measure of agreement upon these principles is to be 
found in the major legal systems? 

In discussing these matters we shall leave on one side the economic 
problems presented by the relations of free and controlled economies, 60 
vital as these may be, the controversial aspects of expropriation as 
a national measure, the extent to which measures of expropriation 
have extraterritorial effect, 61 and the effects of the growth in State 
activity on particular branches of the law, such as the law of State 

fc0 Cf. Jacob Vincr, Trade Relations between Free Market and Controlled Economies , 
Series of League of Nations Publications (1943), Vol. 2, A. 4. 

61 Sec, for instance, S. Friedman, Expropriation in International Law (1953); I. Scidl- 
Hohcnveldeen, Internationales Konfiskations- und Enteignungsrecht (1952); B. A. 
Wortley, “ Problemcs soulevcs cn droit international prive par la legislation sur 
Fexpropriation,” 67 Hague Recueil , 1939, I, pp. 345-427; Annuaire de I'lnstitut de 
droit international , “ Les effets internationaux des nationalisations ” (1950), Vol. 43 (I), 
PP- 42-132, (1952) VoL 44 (i), pp. 251-323; Isi Foighcl, Nationalization , 1957. 
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immunities. 68 On ail of these subjects there is a considerable literature. 
We will serve the purposes of our present inquiry better by concentrating 
upon some of the long-range problems of international economic 
relationships which arise in respect of the mutual relations of all types 
of economic system. 

Acquired Rights 

The protection of acquired rights is an essential function of every 
legal system, but the balance maintained between the protection of 
acquired rights and expropiiation in the public interest, the guarantees 
of due process available for the protection of acquired rights, and the 
measure of compensation granted on expropriation, depend in every 
legal system on the conceptions of public policy prevalent at the time. 
The question is of major importance for the futuie of international 
investment, 63 particularly now that the successive expropriations of the 
Anglo-Iranian Oil Company #3a and the Universal Suez Canal 
Company 64 have shown how ineffective the existing guarantees of 
legal protection are. It therefore has a substantial bearing on the 
economic development of underdeveloped countries. In regard to the 
protection of acquired rights Soviet law offers a sharp challenge to 
western legal systems. The Soviet Civil Code proclaims as a matter of 
principle the rejection of pre-revolutionary law and the repudiation of 
vested private rights of pre-revolutionary origin. 65 Neither principle 
has been fully maintained, but the exceptions to the principle of the 
repudiation of vested private rights of pre-revolutionary origin, which 
relate to such matters as pre-revolutionary workmen’s compensation 
claims/ 6 appear to be negligible. In the new 44 peoples’ democracies ” 
of the period following the Second World War the repudiation of 
vested private rights of pre-revolutionary origin appears to have been 
effected in a more guarded manner. In the Soviet Union itself new 

62 Cf. H. Lauterpacht, “The Problem of Jurisdictional Immunities of Foreign States,” 
28 British Year Book of International Law (1951) pp. 220 -272; sec also Annuaire de 
Tlnstitut de droit international (1952), Vol. 44 (I), pp. 5-136, especially observations 
by Sir Eric Beckett at pp. 53-93 and by H. Lauterpacht at pp. 111-124. 

63 Cf. Lord McNair, “ The General Principles of Law Recognized by Civilised Nations,” 
in 33 British Year Book of International Law, 1957, pp. 1 -19. 

,i: ' a A. W. Ford, The Anglo-Iranian Oil Dispute of 1951-1952 : A Study of the Role of Law 
in the Relations of States (1954). 

64 Georges Sccllc, “ La nationalisation du Canal de Suez et 1c droit international,” in 
2 Annuaire Francois du droit international (1956), pp. 3-19; Roger Pinto, ” L’alTuire 
de Suez— Problemes juridiques,” ibid. (1956), pp. 20-45; T. T. F. Huang, “Some 
International Legal Aspects of the Suez Canal Question,” 51 American Journal of 
International Law (1957) pp. 277-307. 

65 Sections 2 and 6 of the Enacting Law; if. V. Gsovski, Soviet Civil Law (1948) Vol. 1, 
pp. 274-286. 

66 V. Gsovski, op. cit., Vol. 1, pp. 283-284. 
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classes of private rights have developed and are protected by the law 
within the limits of Soviet policy 67 ; Section 1 of the Civil Code 
specifically provides that “ the law protects private rights except as 
they are exercised in contradiction to their social and economic 
purpose.” In respect of Islamic law generalisation is difficult, partly 
because the Islamic law relating to property, while not distinguishing 
between real and personal property or between different estates in 
property in the manner of the common law, has intrinsic complexities 
which are unfamiliar to the western lawyer, and partly because the local 
variations of the law in different Moslem countries are considerable, 68 
but in so far as we can distinguish a simple principle it does not appear 
to differ greatly from that of eminent domain in the common law. 
The concept of absolute ownership is recognised to be subject to the 
public interest. There is a legal maxim of Islamic law that a private 
injury is tolerated in order to avoid a public injury and this is invoked 
as entitling the State to restrict the right of piivate ownership in the 
public interest. 69 So far as I have been able to ascertain there does not 
appear to be in Islamic law any developed body of principles governing 
the conditions and consequences of the expropriation of private 
rights. This is really the heart of the difficulty. We are in a domain 
where contemporary political and social evolution has produced in 
advanced democratic countries certain habits of due process and 
compensation in respect of measures of nationalisation and other 
measures of expropriation in the national interest, but in which, partly 
because of the nature of the problem and partly because of the manner 
in which it has been precipitated by political controversies, these 
habits have not crystallised into legal principles which can be invoked 
as the intellectual foundation of internationally acceptable rules. The 
practice of nationalisation has spread to areas where the habit of due 
process is less familiar, where the question of compensation is compli¬ 
cated by the international elements in the problem, and where the 
existing law affords no precise standards for dealing with the matter. 
In these circumstances the protection of capital investment from 
foreign sources required for intensive national development tends to 
become a matter of policy and negotiation rather than of the application 
of legal standards. Successive attempts to secure agreement upon 

87 Cf V. Gsovski, Soviet Civil Law (1948) Vol. 2, pp. 314 352 ; J. N. Hazard, Law and 
Social Change in the U.S.S.R. (1953) pp. 21-34. 

68 Cf. L. Milliot, Introduction a Vetude du droit musulman (1953) pp. 491-682. 

89 Subhi Mahmasani, “ Transactions in the Shari’a,” in Khadduri and Licbesny, Law 
in the Middle East (1955) Vol. 1, p. 182. 
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standards in the matter in which the approach has been primarily 
legal, such as the 1930 League of Nations Conference on the Codifica¬ 
tion of International Law which considered it in connection with the 
responsibility of States for damage caused in their territory to the person 
and property of foreigners, 70 or from the angle of a liberal commercial 
policy, such as the 1929 League of Nations Conference on the 
Protection of Foreigners 71 and the discussions preceding the 1948 
Havana Charter, 72 have not yielded any useful result. It seems doubtful 
whether either standards on the matter or the acceptance of compulsory 
jurisdiction in respect of the application of such standards can be 
negotiated except as an integral part of a comprehensive scheme of 
international economic development. It is not widely realised that the 
United States is the only power which can at the present time invoke 
the protection of compulsory arbitration in respect of claims by its 
nationals against a wide range of other countries. It is entitled to do 
so by clauses of a continuing character specifically applying to such 
cases which were included in the Economic Co-operation Agreements 
concluded in connection with the Marshall plan and other measures 
of international economic and financial assistance. The protection 
secured by the United States in this manner is limited by the reservations 
to the United States acceptance of the Optional Clause including the 
reservation of matters of domestic jurisdiction as determined by the 
United States; these reservations are applicable to these agreements 
in virtue of clauses contained therein and can presumably be invoked 
by eitherparty thereto in its own favour. 73 If something of the same kind 
could be provided for without similar reservations on a multilateral 
basis in conjunction with the formulation of broad principles on the 
subject, and could secure widespread acceptance as the necessary 
counterpart and a fundamental condition of far-sighted schemes of 
general economic development, we should have the makings of a code 
of fair practice governing international investment. We cannot 
effectively deduce such a code from the general principles of law to be 
found in the major legal systems at the present time. 

70 Cf. J. G. Guerrero, La Codification du droit international—La Premiere Conference 
(1930) pp. 87-148. 

71 Cf. F. P. Walters, A History of the League of Nations (1952) Vol. 1, p, 428. 

72 Cf Clair Wilcox, A Charter for World Trade (1949) pp. 145-148. 

73 Cf C. Wilfred Jenks, “ The Compulsory Jurisdiction of International Courts and 
Tribunals ” in 47 Annuaire de TJnstitut de droit international (1957). 
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Consultation Prior to Action Involving the Interests of Others 

The principle of consultation prior to action involving the interests 
of other States lies at the heart of the law of international economic 
relationships as it is now developing. The concept in its modern form 
was first adumbrated in the economic work of the League of Nations, 
largely at the instance of Sir Arthur Salter. 74 It was further developed 
during the inter-war period by the Bank for International Settlements. 
It found formal expression in the Tripartite Monetary Agreement 
of 1936. 75 It is the kernel of the Articles of Agreement of the Inter- 
national Monetary Fund and an essential feature of the General Agree¬ 
ment on Tariffs and Trade. Through these instruments it has become 
the basis of the law now governing currency and commercial policy. 
It is a vital element in the international full employment policy to 
which Members of the United Nations are pledged by the Charter. 7r> 
The principle of consultation prior to action with potential repercus¬ 
sions of common concern also has important regional applications; 
it is the foundation of the work of the Organisation for European 
Economic Co-operation 77 ; it is the basis of the attempts which are 
being made to develop the political and economic functions of the 
North Atlantic Treaty Organisation. The extent to which the principle 
of consultation can play a useful role on a universal basis over broad 
areas of policy depends on the general climate of international relations. 
There may be many fields in which such consultation may be a useful 
practice but cannot be regarded as a legal obligation. There are, 
however, two vital fields of economic policy, namely currency and 
tariffs, in respect of which mutual consultation concerning action 
affecting each other’s interests is now a matter of legal obligation for 
the majority of Members of the United Nations which are Members 
of the International Monetary Fund and parties to the General Agree¬ 
ment on Tariffs and Trade. Both these developments are recent; they 
may well be the forerunners of others. The principle may be applicable 
for instance to the conditions of operation of international waterways 
not subject to a regime providing for international executive control. 
How familiar is the concept of an obligation of consultation in the 
major legal systems? 

The question is one which cannot be examined in any systematic 

74 Allied Shipping Control (1921) pp. 249-280. 

7!> Documents on International Affairs (1936) pp. 668-669. 

7fi Cf. “ Employment Policy in International Law,” pp. 255-299, below. 

77 Cf. ” World Organisation and European Integration,” pp. 208 -230, below. 
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way without the most elaborate research, but it is of interest that obliga¬ 
tions of consultation presenting analogies of varying degrees of interest 
are found in a number of major legal systems in the fields of both 
public and private law. In the common law countries the recognition 
of such an obligation of consultation played an important part in the 
development of parliamentary institutions. We have it on Lord Hailey’s 
authority that “ African sentiment attaches special importance to the 
due observance of the procedure by which all members of the community 
concerned are able to have some voice in determining issues which 
are of major interest to it,” 78 and it is a cardinal principle of African 
land tenure that no part of the family or village land can be alienated 
to outsiders without the consent of all the members. 79 In Jewish law we 
find the principle that no majority will is valid unless there htis been 
a full opportunity for discussion by all those assembled and that no 
decision is valid which is made without the opportunity having been 
given for such discussion by all those who may be affected by it. 80 
The managing member of a Hindu joint family, while having under the 
modern law far-reaching powers to administer the joint property, 81 
has traditionally certain obligations of consultation with the other 
members of the joint family; he is under a moral obligation not to give 
away the fund for the maintenance of his dependants without bringing 
them together, presumably in order to give them an opportunity to 
prevent such a sale. 82 Considerable claims are made for the extent 
to which the principle of consultation is applied in Soviet law. The 
Soviets are claimed to be a device for ascertaining the general will of 
the people by widespread consultation of their wishes through the local 
Soviets. 83 The concept of consultation does not appear to play any 
significant part in Islamic law. 

The principle of consultation is matched in other legal systems by 
the exceptional development of conciliation prior to recourse to justice, 
a principle which plays an increasing part in the practice of law in 
contemporary life and may have an important contribution to make 
to the orderly conduct of international affairs. We find the principle 
of conciliation particularly developed in Chinese and Japanese law. 
In Chinese law conciliation and mutual adjustment are looked upon as 

78 Native Administration in the British African Territories (1951), Part 4, p. 2. 

79 T. O. Elias, Nigerian Land Law and Custom (2nd ed., 1953) pp. 174, 195-196 and 298- 
299. 

80 K. Kahana Kagan, Three Great Systems of Jurisprudence (1955) p. 120. 

81 Mayne, Hindu Law and Usage (11th ed., 1953) pp. 323-394 and 449 510. 

82 N. C. Sen-Gupta, Evolution of Ancient Indian Law (1953) p. 209 

88 A. Vyshinsky, The Law of the Soviet State (1948) pp. 160-176 and 473-496. 
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ideal elements of justice. 84 Jn the Tokugawa legal system the principle 
of conciliation was a fundamental feature. 86 The principle of concilia¬ 
tion is inherent in the judicial process in the Rabbinical courts, which 
attempt to effect conciliation before proceeding to try the issue; the 
influence of this tradition is noticeable in the civil courts of Israel, 
which frequently make an effort to conciliate the parties in the course 
of a trial. 

Closer analysis of these varying concepts of consultation would 
throw into relief the important differences between them in scope, 
significance and content, but the general concept of certain obligations 
of consultation the range of which remains to be defined is one which 
may secure support as the law develops in a number of the major legal 
systems. For the precise problems which arise fiom extending the 
obligations of such consultation beyond the frontiers of the State, 
existing law offers us little help; but in reinforcing the fundamental 
conception of consultation as an obligation it may play a significant 
role. 

Unlawful Harm to One’s Neighbour 

The western law of liability for harmful acts, as it has developed 
in modern times, has two outstanding features. It recognises, as Roman 
law did not, a general obligation not to inflict unlawful harm on one’s 
neighbour, and it rests this obligation partly on liability for fault, 
including negligence, and partly on absolute liability for dangerous 
things. All of these concepts may have an important bearing on the 
future development of international law in the field of international 
economic relations. Apart from such traditional branches of the law 
as liability in matters of tort for damage to the persons and property 
of foreigners and failure to maintain the accepted international 
standard in respect of the treatment of aliens, a new series of vistas are 
opening up as the result of contemporary economic and technological 
developments. Does international law recognise a liability in tort for 
harm to one’s neighbour resulting from the use of atomic energy in 
cases such as damage by radioactive fall-out or damage by the disposal 
of radioactive waste with inadequate precautions? 80 Is there a similar 
liability in international law for injury to persons and property under 
the jurisdiction of other States from the use of space satellites or the 

84 Jean Escarra, Le droit chinois (1936) pp. 7-84. 

85 J. H. Wigmore, Panorama of the World's Legal Systems (revised ed., 1936) pp. 489- 503. 

86 Cf. “ Atoms for Peace in International Law,” pp. 300-365, below. 
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disintegration of space installations? 87 Is there a tort of economic 
disturbance producing repercussions in the economies of other 
countries parallel to the widespread obligations which have now been 
assumed by States to pursue full employment policies? 88 In these 
and similar connections the concepts of the western law of liability 
for harmful acts will almost certainly be invoked. How far can we 
find equivalents for them in the major legal systems outside the western 
tradition? 

The alignment of the major legal systems in regard to the matter is 
one which we have been apt in recent times to regard as unusual, 
although there is an obvious historical explanation for it. In general 
this appears to be a field in which western and Soviet law as they have 
both developed in practice have more in common than cither of them has 
with traditional Islamic and Chinese law. With some reservations much 
of African law appears, so far as can be reasonably determined in its 
present phase of development, to follow the wcstcrn-Soviel rather than 
the Islamic-Chinese pattern, and Japanese law on the matter appears 
to have been moulded by western influences. 

The principle now accepted by the common law is that “ it is a 
wrong to do wilful harm to one’s neighbour without lawful justification 
or excuse” 8B ; this was not the starting point of the common law; 
it is the position reached by a mature legal system as the result of a long 
process of development.® 0 The French, 91 German, 92 Italian Civil 
Codes 93 and Swiss Code des Obligations 94 all adopt the principle of a 
general responsibility for unlawful harm. The same principle is fully 
accepted by the Soviet Civil Code. 95 In Islamic law the position 
appears to be less clear-cut and the law seems to have remained closer 
to the Roman concept of liability for specific unlawful acts, but 
contemporary writers have argued that a comprehensive theory of 
liability has emerged in Islamic law." 

The relationship of fault, negligence and absolute liability is among 
the most difficult and rapidly developing branches of modern law, and 

87 Cf “ International Law and Activities in Space,” pp. 382-407, below. 

88 Cf. “ Employment Policy in International Law,” pp. 255 -299, below. 

89 F. Pollock, The Law of Torts (13th ed., 1929) p. 20. 

90 Cf. P. H. Winfield, The Province of the Law of Tort, 1931. 

91 Code Napoleon , Article 1382. 

92 B.G.B. Sections 823 and 826; United Kingdom Foreign Office, Manual of German 
Law (1950) Vol. 1, pp. 100-108. 

93 Article 2043, L. Franchi e V. Feroci, Quattro Codici (nuova edizione, 1949). 

94 Article 41. Recueil Systdmatique des Lois et Ordonnances , 1847-1947, p. 4L 

95 Article 403, and sec Gsovski, Soviet Civil Code (1948) Vol. 1, pp. 488-490. 

99 Subhi Mahmasani, “ Transactions in the Shari’a ” in Khadduri and Liebesny, Law 
in the Middle East (1955) Vol. 1, p. 190. 
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in some legal systems and jurisdictions abounds in unsettled and 
controversial questions. In a comparative study of the subject it would 
be necessary to enter into considerable detail. All that is necessary for 
our immediate purpose is a broad impression of the position. With the 
exception of the legal systems which (like Hindu law, Mahommedan 
law as applied in India, and Jewish law as applied both outside Israel 
and, with some qualifications in cases submitted to Rabbinical courts 
on the principle of forum prorogatum , in Israel) now operate only as 
personal laws and have no contemporary application to matters of 
tort, all of the major legal systems are confronted with the problems 
of the relationship of fault, negligence and absolute liability, and the 
extent to which these concepts should be superseded by the insurance 
principle. 

In general, the western law of liability for unlawful harm, in the 
civil law and the common law alike, is based on the principle of fault. 
The conceptions of dolus and culpa inherited from Roman law run 
through the centuries and remain the basis of the modern law, though 
their practical effect is greatly broadened in recent times by the develop¬ 
ment of the law of negligence which has been so striking a feature of 
the modern development of both the common 97 and the civil 98 law. 
In the major western legal systems, moreover, the principle of fault 
has in general been qualified in some form by giving the principle of 
absolute liability in respect of dangers created by the respondent a 
substantially wider application than was known to Roman law. 09 In 
English law we have the rule in Rvlands v. Fletcher , 1 in American law 
the principle of liability for ultra-hazardous activities, 2 in French law 
the theorie du risque cree , 3 in German law the principle of responsibility 
for risks. 4 There are, however, systems in which the principle of 
absolute liability has been very sparingly accepted, for instance in 
Roman-Dutch law as applied in South Africa, though apparently 
not to the same extent in Roman-Dutch law as applied in Ceylon. 6 


07 I\ H. Winfield, “The History of Negligence in the Law of Torts,’’ 42 Law Quarterly 
Review, 1926, pp. 184-20L 

08 Cf. F. H. Lawson, Negligence in the Civil Law (1950). 

00 Cf. Buckland and McNair, Roman Law and Common Law , (1936) pp. 313-314. 

1 L.R. 3 H.L. 330; cf. F. Pollock, The Law of Torts (13th ed., 1929) pp. 500-549. 

2 American Law Institute, Restatement of the Law of Torts (1938) Vol. 3, pp. 41 53; 
the principle is stated as being that “ one who carries on an ultra-hazardous activity 
is liable to another whose person, land or chattels the actor should recognise as likely 
to be harmed by the unpreventable miscarriage of the activity for harm resulting 
thereto from that which makes the activity ultra-hazardous, although the utmost 
care is exercised to prevent the harm.” (Section 519). 

3 Planiol Traitc elementaire du droit civil (3rd ed., by Ripert, 1949) Vol. 2, pp. 315-317. 

4 U.K. Foreign Office, Manual of German Law (1950) Vol. 1, pp. 108-110. 

6 Cf. R. W r . Lee, Introduction to Roman-Dutch Law (3rd ed., 1931) pp. 333-334. 
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The point of departure of Soviet law, which was influenced in this 
respect by imperial Russian law, was an ambiguity concerning the 
extent to which liability is based on fault which still survives in the 
Soviet Civil Code. As the Jaw has developed in practice it is based on 
concepts of fault and negligence and a conservatively interpreted 
concept of absolute liability in respect of certain extra-hazardous 
tasks, which appear to approximate to the concepts of western law.® 
The main divergence between the Soviet and the western law of 
tort at the present time appears to be that, whereas governmental 
liability in tort is increasingly accepted in western law, 7 Soviet law in 
its first phase qualified substantially the rule of imperial Russian law 
which accepted such liability and, although governmental economic 
enterprises are, like the public corporations of English law, subject 
to such liability, 8 there appears to be no significant indication in Soviet 
law of any tendency, analogous to that represented by the Federal 
Tort Claims Act, 1946 9 in the United States or the Crown Proceedings 
Act, 1947, 10 in the United Kingdom, to acknowledge the liability in 
tort of the State itself. 

There appears to be a sharper contrast in this matter between 
western and Soviet law on the one hand and traditional Islamic, 
Jewish and Chinese law on the other. In Islamic law there is no clear 
distinction between tort and crime as such corresponding to that of the 
common law. A Syrian writer, Riyad Maydani, has said that “ no 
other parts of the Sharfa are as inadequately worked out by Muslim 
jurists as the law of ‘ uqubat V’ which covers both tort and crime, and 
that “ the line dividing the two is sometimes very narrow, since the 
rights of the public and of individuals are often combined.” 11 The 
elements of the common law distinction between tort and crime exist 
in Islamic law in distinctions between rights of action vested in men, 
rights of action vested in Allah and mixed rights of action, but all of 
these rights operate within the framework of a general law of transgres¬ 
sions in which religious offences, civil liability and criminal responsibility 
are intermingled 12 and all are closely linked with theological doctrine. 

• V. Gsovski, Soviet Civil Law (1948) Vol. 1, pp. 488-510; J. N. Hazard, Law and Social 
Change in the USSR (1953) pp. 238-242. 

7 Cf. H. Street, Governmental Liability (1953) pp. 25-80. 

8 Cf. Gsovski, op. eit. y Vol. 1, pp. 534-536; John N. Hazard, “ The Public Corporation 
in the USSR,” in W. Friedmann (ed.), The Public Corporation (1954) pp. 347-409. 

9 United States Statutes at Large , Vol. 60, Part 1, 19th Congress , 2nd Session (1946) 

pp. 842 -847. 10 10 & 11 Geo. 6, c. 44. 

11 “ *Uq0bat: Penal Law,” in Khadduri and Liebesny, Law in the Middle East { 1955) p.223. 
18 Cf. Louis Milliot, Introduction a VO tide du droit musulman (1953) pp. 207-212 and 
744-750. 

j. 11 
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It is perhaps in the Majalla, 18 the Ottoman codification of the 1870’s 
of the Shari’a law of the Hanafi school which, although superseded in 
Turkey by western law, is still in force to varying extents in certain 
of the other succession States of the Ottoman Empire, that we find 
the nearest approach in Islamic law to a law of tort as such. There is 
an elaborate, albeit semi-theological, theory of causation in Islamic 
law, 14 but this does not appear to be of direct assistance in the matter. 
There is also a tendency, particularly in connection with the destruction 
of property, to fuse the concepts of fault and of remoteness of damage 
in a manner unfamiliar to western law, and to apply the concept of 
absolute liability to cases of damage done directly and the concepts 
of fault and negligence in cases of damage done indirectly. 16 In Jewish 
law, liability for wrongdoing is absolute and an accidental wrong gives 
rise to a claim for damages, but civil liability to pay compensation 
is superseded in certain cases by a quasi-criminal liability to punish¬ 
ment. 16 In traditional Chinese law the concepts of fault and negligence 
appear to play little part and the concept of responsibility, in so far as 
it can be interpreted in western terms, appears to fix responsibility 
“ not in terms of ‘ who has done something ’ but in terms of ‘ what has 
happened ’ ” 17 ; this concept appears to be more akin to the concept 
of absolute liability than to the concepts of fault and negligence. 18 

Causation rather than culpability has also been widely regarded 
as the basis of liability in African law, but more recently it has been 
argued that fault, negligence and absolute liability are all elements in a 
concept of liability in African customary law which is perhaps not 
fully self-conscious of all its constituent elements but does not diverge 
widely in its essentials from the accepted concepts of the common law. 1 * 
Japanese law, inspired in this respect largely by the German Civil 
Code, appears to admit both the principles of fault, including negligence, 
and the principle of absolute liability for dangerous things, which is 
illustrated by the classical examples of defective buildings and dangerous 
animals. 20 

18 For an English translation, see Charles A. Hooper, Civil Law of Palestine and Trans¬ 
jordan (1933) Vol. 1, especially Book 8, pp. 223-241. 

14 Cf. Milliot, op. cit pp. 212-221 

16 Cf Subhi Mahmasani, “Transactions in the Shari’a,” in Khadduri and Liebesny, 
Law in the Middle East (1955) pp. 190-191, 

16 Code of Mainwnidcs, Book 11, The Book of Torts, translated by Hyman Klein (1954) 
p. 172. 

17 Owen Lattimorc, Manchuria , Cradle of Conflict (1932) p. 80. 

18 Cf. Jean Escarra, Le droit chinois (1936) pp. 77-78. 

10 Cf. T. O. Elias, The Nature of African Customary Law (1956) pp. 155-161. 

20 J. E. de Becker, Elements of Japanese Law (1916) p. 245. 
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If we were to enter upon a more detailed examination of particular 
conceptions of the law of torts, such as fraud, oppression, nuisance, 
negligence and absolute liability, we would encounter a still more 
complex picture. How large a part these conceptions may have to play 
in the future development by international law of the conception of 
liability for unlawful harm to one’s neighbour it is difficult to say at 
this stage. The whole field is clearly one which is simultaneously of 
the highest importance and of the greatest difficulty. It affords a 
warning against underestimating the difficulties which the evolution 
of generally acceptable rules from the general principles of law recog¬ 
nised in the major legal systems will involve in fields in which these 
systems, while all in process of rapid growth, are in markedly different 
stages of development, and in which the applicability of these principles 
to international relations is still in the stage of debate and experiment. 

Our conclusions in regard to the law of international economic 
relationships must therefore be distinctly guarded. In respect of the 
fundamentals of the law of peace there is a substantial body of agreed 
principle common to all the major legal systems on which a universal 
system of international law can draw in developing and elaborating 
its own rules and principles. Important qualifications are necessary 
as regards the concept of sovereignty operating within the limits of the 
law, and the acceptance of third-party judgments in matters involving 
the State in Soviet law and as regards the interpretation and to a lesser 
extent the termination of treaties in the case of Soviet law and their 
termination in the case of Islamic law, but, subject to these qual ifications, 
the measure of agreement is encouraging. In the field of international 
economic relations there is, except in respect of such matters as 
contracts, ocean bills of lading, marine insurance, international bank 
credits, etc., which are governed by a reasonably uniform body of 
commercial law, no comparable body of widely agreed legal principle 
at the present time; at best, there are germs in different legal systems 
of principles on which patience and skill may be able to secure a 
substantial measure of agreement; at worst, there is obscurity, 
controversy and complete uncertainty. 

Human Rights 

From one standpoint the field of human rights presents a refreshing 
contrast with that of international economic relationships. In regard 
to human rights there is a wide measure of agreement on basic principles. 
We owe to the English, American and French revolutions a series of 
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fundamental concepts—including freedom of thought, conscience and 
religion, freedom of speech, of meeting and of association, freedom from 
arbitrary arrest, detention or exile, fair trial, the presumption of 
innocence until proof of guilt, due process, and equality before the law— 
even though in many countries they may still be only fitfully applied— 
which have convulsed, conquered and thereby sown the ideal of freedom 
in the greater part of the world. These concepts have become the 
common currency of constitutional guarantees of civil liberties through¬ 
out the world, 21 and the Universal Declaration of Human Rights, 
proclaimed by the General Assembly of the United Nations on 
December 10, 1948, by a vote which was unanimous except for the 
abstention of the USSR and her associates, gave them the sanction of 
the United Nations as “ a common standard of achievement for all 
peoples and all nations.” In more recent times, these concepts have 
been completed by concepts of economic and social rights, derived 
partly from the general evolution of contemporary social thinking 
in economic and social systems of every type, partly from the Papal 
Encyclicals, 22 partly from the Russian revolution, both directly and by 
the reactions and rival forces which it has stimulated, and partly from 
the Mexican revolution 23 and the democratic revolutions and constitu¬ 
tion making of 1918 24 and their post-1945 counterparts. While 
constitutional declarations of economic and social rights have become 
almost as familiar as constitutional guarantees of civil liberties, 26 
there are considerably wider differences of view on these matters and 
there is a significant tendency, illustrated by the lrish 2fl and Indian 
Constitutions, 27 to deal with them by the formulation of directive 
principles of social policy rather than of economic and social rights 
analogous in legal character to the older civil liberties. Even as regards 
civil liberties much remains to be done to convert the Declaration of 
Human Rights into a body of binding obligations, 28 and the formulation 
of such obligations by the General Assembly in proposed Covenants 

21 See, for instance, Alan Gledhill, Fundamental Rights in India (1950). 

22 R. P. 1c Roy, “ The f iftieth Anniversary of the Rerum Novarum,” in 44 International 
Labour Review (1941) pp. 369- 388. 

23 Felix Palavicini, Historia de la Constitucidn de 1917 (1918) 2 vols. 

21 Howard L. McBain and Lindsay Rogers, The New Constitutions of Europe (1922); 

A. lleadlam-Morley, The New Democratic Constitutions of Post-War Europe (1929). 
2 “ Cf International Labour Office, Constitutional Provisions concerning Economic and 
Social Policy (1944). 

2ti Article 44; text in Amos J. Pcaslcc, Constitutions of Nations (2nd ed., 1956) Vol. 2, 
p. 461. 

27 Articles 36-51, text in Peaslee, op. c/7., Vol. 2, pp. 232-234. 

28 Cf H. Lauterpacht, “The Universal Declaration of Human Rights'* in 25 British 
Yearbook of International Law (1948) pp. 354-381. 
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of Human Rights is proving to be an arduous task. The difficulties 
are indeed formidable. The task is complicated by extraneous political 
considerations, such as the self-determination clause which makes 
the drafts under consideration unacceptable to a number of States 
which are already parties to the European Convention on Human 
Rights and Fundamental Freedoms and which have been pioneers in 
the application of the principle of self-determination, on the ground 
that self-determination is a political principle which cannot be expressed 
as a legal right without creating anarchy. Apart from complications 
of this nature, the task presents great intrinsic difficulties. The 
concepts underlying the basic civil liberties are so general in character 
that they are susceptible of widely varying interpretations not only in 
different major legal systems but in different States belonging to the 
same major legal system. Even when a concept is understood in much 
the same manner in two different States, its practical application may 
vary considerably by reason of differences in political systems, traditions 
and methods, in economic conditions and in social and cultural 
background, and in particular by reason of differences in the procedural 
remedies available for the enforcement of the civil right which is at 
issue and variations in the extent to which constitutionally guaranteed 
civil rights may be abridged by regulation or by law or by the exercise 
of emergency powers. Islamic legal theory, as traditionally understood 
and applied, provides no adequate machinery to protect the individual 
against the State; Turkey has found the solution to the problem of 
establishing a system of guaranteed individual liberties in the secularisa¬ 
tion of the State; Pakistan has established a system of fundamental 
rights by going back beyond the medieval texts in favour of “ a new 
and liberal interpretation of the original sources of Islamic law—the 
Qur’an and the translations of the Prophet ” 29 ; elsewhere, the problem 
still appears to await solution. 30 Soviet law provides no opportunity 
for organised public opposition to governmental and party doctrine 
and policy. In a free society the effectiveness of each of the main 
civil liberties, and the manner in which it gives expression to the 
fundamental mores of the society, reinforces that of the others. Where 

29 N. J. Coulson, “ The Slate and the Individual in Islamic Law/* in 6 International and 
Comparative Law Quarterly (1957) p. 60; see also C. M. Shafqat, The New Pakistan 
Constitution , 1957, pp. 34-51 and 73-91. 

80 Interesting statements concerning the concept of fundamental rights in Islam were 
made at the New Delhi International Legal Conference, December 28, 1953, to 
January 2, 1954, by the Attorney-General of Iraq and the Chief Justice of Indonesia; 
sec Summary Report of Proceedings , pp. 63 - 77; the same volume also contains an 
interesting statement by the Chief Justice of Nepal, pp. 80-82. 
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freedom is not the established foundation of political and social life, 
civil liberties may be proclaimed by law but , not having been enacted 
in the hearts of the people, they are apt to remain ineffective in practice . 
The measure of progress which is possible in the matter internationally 
is also influenced in an important degree by the extent to which States , 
and in particular influential democratic States, are prepared to accept 
mutual international obligations in respect of civil liberties or regard 
such matters as questions of domestic jurisdiction inappropriate to 
form the subject-matter of international obligations. On this issue there 
is at the present time a sharp cleavage of view within the North Atlantic 
community. Fourteen of the States which are Members of the Council 
of Europe are parties to the European Convention on Human Rights 
and Fundamental Freedoms which embodies all the basic civil 
liberties 31 ; in the United States the current view is that such matters 
lie outside the proper sphere of international obligation and are 
essentially domestic matters within the exclusive jurisdiction of each 
State. 32 This view implies that international law has no part to play 
in restraining tyranny and misgovernment by embodying firm obliga¬ 
tions to promote and maintain civil liberties under international 
guarantee; it is difficult to believe that it can or will be permanently 
maintained. When the fullest allowance has been made for all these 
factors and difficulties, we have in the Universal Declaration of Human 
Rights the point of departure for a universal system of rights and 
guarantees common to all legal systems. To secure the recognition 
of these rights as binding on an international basis, to secure reasonable 
uniformity in their interpretation and application in a manner acceptable 
to the free world, and to devise adequate national and international 
procedures and guarantees for their effective implementation, may well 
represent a succession of tasks for several generations. 823 These tasks 
can be successfully accomplished only within the context of a wider 
acceptance of common ideals of political freedom. There is nothing 
in the diversity of the legal traditions out of which a universal law of 
nations must be built which makes the concept of a universal law of 
civil liberties an unreasonable, even although it may be a farsighted, 
dream, but the dream can become a reality only if the legitimacy of 

81 For the text see 1 European Yearbook (1955) pp. 317-343. 

32 See statement by Secretary Dulles before the Subcommittee on Constitutional 
Amendments of the Senate Judiciary Committee, May 2,1955, Documents on American 
Foreign Relations (1955) pp. 76-82. 

32a Cf. American Council of Learned Societies, Government under Law and the Individual , 
by Milton Katz, Sir Hamilton A. R. Gibb, Benjamin Schwarz and others. 
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organised public opposition to the doctrine and policies of the dominant 
party is fully accepted. 

The Metabolism of Legal Development 

It is apparent from our survey of these key problems that both 
international law and a number of the legal systems the general princi¬ 
ples of which may have a far-reaching influence on its future develop¬ 
ment are in critical stages of growth. In these circumstances the 
metabolism of legal development, the process by which the law takes 
in, assimilates and uses matter from without and by so doing gathers 
the energy for its own growth, is a matter of primary importance for 
the development of an effective universal system. The sources of the 
law have, as we have seen, been formally agreed by eighty-four States 
by their acceptance of Article 38 of the Statute of the International 
Court. But two major questions remain. How fully is the principle 
that the law is a living growth generally and genuinely accepted? 
And, if it is so accepted, how much agreement is there concerning the 
laws governing such growth? 

The common law and the civil law alike have traditions of long 
centuries of continuous growth and development; there have been 
periods of relative stability and periods of rapid adaptation to new 
needs and conditions, but despite the habitual conservatism of lawyers 
the law has always been in movement; it has never turned in upon 
itself and become impervious to political, economic and social change; 
whenever it has shown a tendency to do so the tendency has been 
corrected, to quote only common law examples, by the development 
of equity jurisdiction, the liberalising influence of a Mansfield, 83 the 
reforming fervour of a Bentham, the intellectual revaluations of a 
Frederick Pollock, or the retesting of fundamentals by their con¬ 
temporary successors on both sides of the Atlantic. Growth by adapta¬ 
tion from precedent to precedent to meet practical needs as they emerge 
has been the essence of the spirit of the common law throughout the 
centuries. From this tradition the common law brings as a leading 
element in its contribution to the development of a universal system an 
essentially experimental approach which, while drawing heavily 
on the experience of the past, is equally concerned with the needs of 
the future. In the civil law the reformulation of legal principle in 
successive periods has owed more to doctrinal discussion than to 

38 Cf. H. S. Fifoot, Lord Mansfield (1936). 
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judicial precedent, but there has been an equally continuous process 
of development in an atmosphere of intellectual freedom, uninhibited 
by anything in the nature of theological dogma and even less limited 
by deference to authority than the common lawyer has been by his 
respect for precedent. Codification may have restrained the process of 
development but has not prevented it, particularly in modern times. 
The modem history of the other major legal systems begins in each 
case with a period of arrested development. While it is difficult for 
us to judge objectively of the degree of inherent inflexibility which 
existed in the non-western legal systems prior to western influence, 
and of the extent to which they might have continued to develop 
without the impact of that influence, it appears to be reasonably clear 
that Islamic, Hindu, Chinese and Japanese law were all in phases of 
imperviousness to changes from within when they first became subject 
to western influence. The position is perhaps clearest in respect of 
Islamic law of which our knowledge is longest and fullest. Islamic 
law settled down into its essential shape within the first two centuries 
after the hegira and its subsequent history, until relatively recent 
times, was characterised by the contraction of the scope for independent 
reasoning. As Schacht has said: “At an early period, the ancient 
Arab idea of sunna, of precedent or tradition, reasserted itself in 
Islam. . . . The idea of sunna presented a formidable obstacle to every 
innovation and to discredit anything it was, and still is, enough to call 
it an innovation. . . . This ancient Arab concept of sunna became one 
of the central concepts of Islamic law/’ 34 In Hindu law the position 
was complicated by the extent to which it was the law of a subject 
community within the Mogul Empire, while in Chinese law the Ta 
Ts'ing lu //, the last of the dynastic codes, represented the codification 
of traditions of Sittlichkeit handed down from Confucius. None of 
these legal systems displayed to the western world when they came into 
contact the instinct for growth which contemporary international law 
requires. All of them have since been profoundly revolutionised by 
the impact of the west. How far, as so revolutionised, they will contri¬ 
bute to the future development of the law on dynamic lines remains an 
open question. What is not open to question is that we can have an 
effective universal system only if the law remains dynamic, whether it 
draws the inspiration for its growth from an old and limited range or 
a new and wider range of sources and legal systems. 

34 Cf. Schacht, “ Pre-Islamic Background and Early Development of Jurisprudence M 
in Khadduri and Licbesny, Law in the Middle East (1955) Vol. 1, pp. 34-35. 
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The position in respect of Soviet law is somewhat different. In 
pre-revolutionary Russian legal development “ the western principle 
that law is a living, growing process, moving into the future with its 
eye on the past ” 85 had not matured. Paradoxically, Soviet law seems 
to be conceived rather in terms of stability and security than in terms 
of flexibility and growth but, as we have already seen, it has already 
passed through a series of phases of development and the future cannot 
be foreseen. 


The Conditions of a Universal System 

While this exploratory survey of the extent to which the major legal 
systems afford sufficient common ground to give us the elements of 
an effective universal system of international law necessarily leaves 
many queries in the mind, we can draw from it certain firm conclusions 
concerning the basic intellectual attitudes which a sustained attempt 
to develop such a system presupposes. 

Basic Intellectual Attitudes 

These basic intellectual attitudes may be very simply defined. 
In the traditional homelands of international law we need a broader 
and longer perspective. We can no longer be content to assume that 
the law of the North Atlantic Community will be accepted without 
question by the world. We must learn to think instinctively in terms of 
a group of major legal systems including Latin American, Islamic, 
Hindu, Jewish, Chinese, Japanese, African and Soviet law. We must 
seek to develop from the common elements in these legal systems, 
all of which are still in process of evolution, a universal legal order 
which gives reasonable expression to our sense of right and justice. 
If we take this position we may reasonably expect that by and large 
the great majority of the newer countries will accept the established 
rules of international law as a common heritage, no longer adapted in 
all respects to contemporary needs and calling for modification and 
development by orderly processes, but nevertheless constituting an 
essential element in the community life of the universal society in 
which we all proudly claim membership and in the stability and progress 
of which we all share a common interest. We may also reasonably 
claim that certain fundamental principles, such as the principle that 
sovereignty is not paramount but operates within the law, the principle 
of third-party judgment, the principle that the right of self-defence is 

86 Harold J. Berman. Justice in Russia (1950) p. 153. 



170 


The Universality of International Imw 


not unlimited, the principle of pacta sunt servanda , the principle of 
respect for acquired rights subject to their modification by due process 
of law, and the principle of respect for human rights, are minimum 
conditions of membership in the international community the loyal 
fulfilment of which is required from all its members as a condition of 
their membership. The wholehearted acceptance in the North Atlantic 
Community of a co-operative relationship with Latin America and the 
non-western world, an equally wholehearted acceptance in the 
countries which have newly acquired or re-won their independence, 
in substitution for the psychology of revolt which has been a natural 
and healthy feature of a phase of history which is now drawing to a 
close, of their full share of mature responsibility for upholding and 
promoting the development of the common legal standards which 
the interests of the whole world require, an equally wholehearted 
liberalisation in the Soviet world of the fundamental processes of 
thought: such are the changes of approach which are called for to 
give us the basic intellectual attitudes which a universal system 
presupposes. 

Practical Measures 

There are a number of practical measures which are necessary if 
these basic intellectual attitudes are to receive the intellectual nourish¬ 
ment necessary to bring them to full fruition. In the countries in which 
the study of international law has been traditional much fuller study 
of the contemporary problems of international law from the angle of 
countries outside the western traditions and their legal systems has 
become a pressing need of urgent public importance. A broader 
grasp of the comparative law of non-western legal systems is a necessary 
tool for this purpose. Such study must embrace both the broad 
cultural background and the immediate political and economic back¬ 
ground of the non-western legal systems; it must include continuous 
survey of developing attitudes in non-western countries towards both 
general legal problems which condition the approach to international 
law and current problems of international law; it will require documen¬ 
tary resources of historical, diplomatic and legal precedent from 
non-western countries which we have hardly begun to assemble in 
generally accessible languages. S5a Equally necessary will be much fuller 

3i '’ Such programmes of international legal studies have been initiated at Harvard and 
Cornell. As regards the Cornell programme, see Rudolf B. Schlesinger, 44 Research on 
the General Principles of Law Recognized by Civilised Nations ” in 51 American 
Journal of International Law , 1957, pp. 734-753. 
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study of the existing corpus of international law, of the reasons for 
which particular rules and practices have been developed and of their 
potential contribution to a common international order, in the 
countries in which little or no systematic provision has been made in 
recent times for the study of international law or in which political 
or other conditions have made scholarly independence impossible. 
For this purpose, something in the nature of a Fulbright Plan for inter¬ 
national law, making provision in major centres outside Europe and 
North America for adequate libraries of international law, 8 ® university 
chairs of international law, and teaching and research facilities, and 
including arrangements for fellowships and scholarships in inter¬ 
national law for study abroad at recognised institutions, has become an 
urgent political need. Such a plan can no longer be regarded as a 
cultural luxury which other more urgent claims upon the resources 
available for higher education make it impossible to afford. We have 
in the major legal systems of the world the elements of a universal 
legal order; but we can neither create such an ordei nor protect 
the vital political and economic interests of the peace-loving countries 
to which the development of international law in recent centuries has 
owed so much, and ensure that they remain able to make their in¬ 
dispensable contribution to the stability and progress of the world 
as a whole, unless we systematically build up the intellectual foundations 
and acceptance of a universal order by a sustained effort of intellectual 
reorientation in all parts of the world. 

The Interdependence of Political Advance, Economic Development 
and the Progress of International Law 

If we are prepared to embark boldly on such an effort the course 
which we must follow can be reasonably clearly charted. Political 
advance, economic development and the progress of international law 
on a universal basis are interdependent upon each other. Throughout 
the underdeveloped world fullness of political stature, in complete 
independence or within wider forms of political association, has become 
the symbol of economic freedom; conversely it is generally recognised 
that stable political advance must rest upon economic and social 
foundations which presuppose intensive economic development. The 
future of the rule of law among nations depends, as it has always 
depended, on the future of political freedom and of the rule of law 

86 One important step in this direction is to make the major texts of European legal 
thought more readily available by reprinting and translation. 
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within nations; conversely political freedom and the rule of law within 
nations can be powerfully buttressed by guaranteeing human rights 
and civil liberties on an international basis. World-wide economic 
development presupposes the protection of adequate legal guarantees 
for international investment, international trade and international 
communications; conversely, bold new programmes of world economic 
development present an opportunity for negotiating agreement on the 
standards of fair conduct necessary to make such programmes politically 
and economically practicable. Let us not underestimate the task before 
us. It represents the most formidable undertaking in the political 
history of man, but the resources at our disposal are as unique as the 
magnitude and complexity of the task before us. For the first time in 
history we have the framework of a universal political system. For the 
first time in history an economy of abundance on a universal basis 
is a technological possibility. The universal urge towards human 
freedom is stirring again more widely and deeply than in 1848, in 
1918 or in 1945. For the first time in history we have the elements of a 
universal legal order. This unique opportunity confronts us with a 
fourfold challenge. It is now our task to create a political reality within 
the framework of a universal United Nations, to organise on a 
universal basis an economy of abundance for the common good, to 
secure human freedom everywhere on the basis of the Universal 
Declaration of Fluman Rights, and to fuse the legal traditions of the 
diverse cultures of contemporary civilisation into a universal legal 
order dedicated to promoting and maintaining peace, order and good 
government and securing freedom and welfare throughout the world. 
Only so 

“ shall all men’s good 
Be each man’s rule and universal peace 
Lie like a shaft of light across the land.” 

The measure of success which we achieve in that task will determine 
how far we can legitimately speak of the universality of international 
law. 
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THE IMPACT OF INTERNATIONAL ORGANISATIONS ON 
INTERNATIONAL LAW 

The Challenge of Disillusionment 

We are passing through a period of disillusionment concerning the 
outlook for international organisation and particularly for international 
law. Although great advances have been made in international 
organisation since the Second World War (the most important of 
them being the altogether new scale of the present international effort, 
the much greater measure of effective universality which has been 
secured, and the leadership which has been assumed by the United 
States within the United Nations system), all who remember the moral 
climate of the League of Nations prior to the progressive disintegration 
of the League will agree that the keynote of moral enthusiasm which 
made the League perhaps the noblest political experiment in the 
history of mankind has almost completely disappeared, and that 
something essential to the long-term vitality of any political system 
based on free assent—the strength that comes from a firm belief that 
right and justice must and will prevail, combined with a general dis¬ 
position to respect the law and to abide by third-party judgment— 
has now been lacking for so long that most of those now active in 
international life have never known it. The disruptive effects of the 
Second World War and the cold war; the challenge which they 
represent to the basic concepts of a family of nations, the rule of 
law, and the overriding claims of common humanity; the striking 
manner in which they have destroyed, apparently permanently, the 
balance of power among a group of States sharing a common 
civilisation and common conceptions of morality which—however 
rightly we may, during the period immediately following the First 
World War, have criticised its limitations as a device for maintaining 
the peace in the absence of an effective international organisation— 
was nevertheless one of the essential foundations of the community 
of international law; the scale on which and speed at wiiich they have 
released and given opportunities of decisive influence to new political 
forces which have not yet learned from the facts of international 
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174 


The Impact of International Organisations 


life the habit of respect for international law; and the extent to which 
they have created or intensified economic and social problems 
for which international law is still in process of finding appropriate 
solutions: all these factors have tended to produce a situation of 
grave uncertainty which has given rise to widespread and deeply 
rooted pessimism. This uncertainty and pessimism has been aggra¬ 
vated by two unanticipated factors which have come into promi¬ 
nence during the last ten years. The voting procedures of the 
United Nations, which are based on the majority principle qualified 
by the requirement of special majorities for certain purposes and by 
the operation of a veto, have in present political circumstances 
produced a situation in which power is frequently divorced from 
responsibility, voting tends to become a substitute for negotiation 
rather than a measure of the amount of agreement reached or a 
final resort when negotiation fails, and the art of parliamentary 
manipulation is replacing that of diplomacy as a method of handling 
international problems for which diplomacy alone can produce an 
agreed solution. The resulting deterioration of international stan¬ 
dards has so shaken the sense of legal and moral obligation to respect 
the decisions and findings of international bodies that it is now 
becoming a crucial problem of international law to secure compliance 
not only by the strong but also by the weak who, in the distorted 
context of present-day world politics, have found that weakness 
can paradoxically be a source of strength if they are disposed to 
oppose the decisions of international organisations. 

The Progress of the Last Forty Years 

This mood of disillusionment may lead us seriously astray and gravely 
prejudice the future development of international law if we allow it 
to impair our appreciation of the outstanding gains of the last forty 
years. There may be much to criticise in current international organisa¬ 
tion; many brave hopes may have been disappointed and many grave 
difficulties may lie ahead; but despite all such disappointments and 
difficulties, the rapid development of international organisation in 
the last forty years has already created a situation in which international 
law can exercise a far more constructive influence in the future than it 
was ever able to exercise in the past. If this is a true estimate of the 
present position, then international lawyers have a special professional 
responsibility to make their voices heard above the current tumult. 



The Progress of the Last Forty Years 


175 


first, because the current outlook of international lawyers is still an 
important element—though no longer as important an element as it 
once was—in the general climate of international organisation, and, 
secondly, because the failure of international lawyers to see the cross¬ 
currents and calamities of the last half-century in a sufficiently long and 
broad perspective to give a true valuation of the lasting progress which 
has been made has been a contributory factor in the current 
disillusionment 

Seen in true perspective, the development of international organisa¬ 
tions has had a decisive and constructive impact on the development 
of international law and, despite all the disconcerting elements in the 
present situation, this is no time for pessimism or discouragement on 
the part of international lawyers. The position can be conveniently 
considered under seven heads: first, the effect of the Covenant, 
the Pact of Paris and the Charter of the United Nations on the law 
of war and neutrality, an effect which has eliminated the fundamental 
weakness of the international law of 1914, namely, the legality of 
violence; secondly, the contribution of the Permanent Court of 
International Justice and the International Court of Justice to the 
development of the law, a contribution which has remedied one of 
the major institutional weaknesses of the international law of 1914, 
namely, the absence of a permanent international judicature capable 
of developing the law systematically by authoritative exposition in 
the manner consecrated by common law tradition; thirdly, the effect 
upon the law of the legislative activities of international organisations, 
which have made an important contribution towards remedying 
another major institutional weakness of the international law of 1914, 
namely, the difficulty of making new international law by legislative 
action; fourthly, the extent to which the practice of international 
organisations has become an important element in the development of 
customary law, a development which may tend to remedy another 
characteristic weakness of the international law of 1914, namely, the 
slow growth of custom in a community of States whose limited member¬ 
ship and lack of organisation made opportunities for the development 
of generally accepted custom relatively rare, except in regard to such 
matters as the delimitation of the jurisdiction of States; fifthly, the 
development by the United Nations, in the form of such devices as the 
unified command in Korea and the United Nations Emergency Force in 
the Suez area, of the secular arm the lack of which was a characteristic 
weakness not only of the international law of 1914 but also of the 
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international law of the League of Nations period; sixthly, the 
development by international organisations of operational activities 
in the economic and social field, a development comparable in 
importance to the development of the administrative process in the 
national regulation of economic and social questions; and seventhly, 
the greater facilities for the protection of human rights which the 
development of international organisations has made possible, 
facilities which make it possible to give the international law of the 
future the human, civic and social and economic content which 
the international law of 1914 so conspicuously lacked. In all of these 
connections there are important limitations to what has been achieved 
and crucial problems still await solution, but in all of them the progress 
already achieved marks a decisive step in the development of 
international law. 

The Legal Status of Violence 

The effect of the Covenant and the Pact of Paris on the law 
of war and neutrality was one of the issues most hotly contested 
between international lawyers during the inter-war years. While 
there were countless intermediate positions, the contending views 
ranged from the contention that in a future war there could be no 
neutral rights because there could be no neutrals 1 to views which, 
in effect, denied that the Covenant and the Pact of Paris had had 
any substantial effect on the law of war and neutrality. How docs 
this controversy now appear in retrospect and what bearing has it on 
the legal status of war and neutrality under the Charter of the United 
Nations? It is no longer necessary to deal with the matter on a specula¬ 
tive basis. It will suffice to mention two incidents from the history of 
the Second World War and its aftermath which emphasise the funda¬ 
mental change which has taken place in the legal status and conse¬ 
quences of war. The first of these was the introduction of lend-lease 
while the United States continued to be neutral, a step the legality of 
which was justified by the Attorney-General of the United States on the 
specific ground that the Pact of Paris and similar treaties “ destroyed 
the historical and juridical foundations of the doctrine of neutrality 
conceived as an attitude of absolute impartiality in relation to 
aggressive wars,” and, without imposing upon the signatories the 
duty of discriminating against an aggressor, conferred upon them 


1 Cmd. 3452 of 1929, paragraph 21. 
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the right to act in that manner. 2 The second example is taken from 
the judgment of the International Militaiy Tribunal at Nuremberg. 
It was urged before the Tribunal on behalf of the defendants that 
they were entitled to invoke the principle nullum crimen sine lege in 
reply to the counts of the indictment charging them with the planning 
or waging of a war of aggression or a war in violation of international 
treaties. In order to deal with this plea, the Tribunal considered 
it necessary to examine the legal effect of the Pact of Paris, and the 
conclusion which it reached was that the solemn renunciation of 
war as an instrument of national policy necessarily involves the 
proposition that such a war is illegal in international law, and that 
those who plan and wage such a war, with its inevitable and terrible 
consequences, are committing a crime in so doing. 3 The Nuremberg 
judgment is not an isolated expression of opinion; it has served as 
the basis of a whole series of decisions dealing primarily with the 
degree of complicity required to constitute a crime against the peace 
which have been given by the International Military Tribunal for 
the Far East, 4 the Military Tribunals established by the occupying 
Powers in Germany 5 6 and the Tribunals of a number of the formerly 
occupied countries/ The basic thesis of the Nuremberg judgment 
has been unanimously approved by the General Assembly of the 
United Nations and reaffirmed in a series of principles formulated by 
the International Law Commission. 7 The wide interpretation placed 
by Great Britain and France on the concept of self-defence during the 
Middle Eastern crisis of 1956 8 appeared at one stage to be liable to 

2 Attorney-General Jackson, Address to the Inter-American Bar Association, March 27, 
1941, 35 American Journal of International Law , pp. 348-359. 

8 Re Goering ami Others , 1946 Annual Digest and Reports of Public International Imw 
C ases , Case No. 92, pp. 207-211. 

4 Re Uirota and Others , 1948 Annua! Digest and Reports of Public International Law Cases , 
Case No. 118, p. 356. 

5 e.g., Re Van Lceb and Others (United States Military Tribunal), 1948 Annuaf Digest and 
Reports of Public International Law Cases, Case No. 119, pp. 382 383; Re Roecltling 
and Others (General Tribunal of the Military Government for the French Zone of 
Occupation), ibid.. Case No. 120, pp. 406-408; Re Wcizaecker and Others, 1949 
Annual Digest and Reports of Public International Law - Cases, Case No. 118, pp. 
344-362. 

6 e.g.. Re Greiser (Poland), 1946 Annual Digest and Reports of Public International Law 
Cases, Case No. 166, p. 388; Rc Takashi Sakai (China), ibid.. Case No. 93, p. 223; 
Re Zuhlke (Netherlands), 1948 Annual Digest and Reports of Public International 
Law Cases . Case No. 123, p. 417; Re Gahbe (Germany), ibid. , Case No. 125. p. 149. 

7 See General Assembly Resolutions 177 (III) of November 21, 1947 and 488 (V) of 
December 12, 1950; see also United Nations, The Charter and Judgment of the 
Nuremberg Trial -- History and Analysis (1949). 

8 See the statements by Government spokesmen summarised in Eli Lautcrpacht, “ The 
Contemporary Practice of the United Kingdom in the Field of International Law— 
Survey and Comment. Ill” in The International and Comparative Law Quarterly , 
4lh Scries, Vol. 6, Part 2, April 1957, pp. 325-333. 
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threaten much of what had been achieved, but the final outcome, 
whatever may be thought of it in other respects, has strengthened 
rather than weakened the authority of the obligation not to have 
recourse to war as an instrument of national policy. On the most 
crucial of all issues—the legal status of war—the impact of international 
organisations has during the last generation produced a fundamental 
change in the law, a change as fundamental as the establishment of the 
doctrine of the King’s peace proved to be in the evolution of the 
common law. To proclaim the King’s peace is not, of course, to 
enforce it, and the problem of self-defence continues to be an acute 
one and has given us new forms of international co-operation such as 
the North Atlantic Treaty; but from the standpoint of legal evolution, 
the decisive step was taken by the renunciation of war as an instrument 
of national policy. 

The Jurisdiction and Jurisprudence of the International Court of Justice 

To pursue the analogy of the common law, the establishment of the 
doctrine of the King’s peace has been accompanied by the establish¬ 
ment of the King’s Court. The existence of the International Court 
represents a second major advance. It is true that the progress made 
in the acceptance of the compulsory jurisdiction of the Couit on a 
general basis has been distinctly disappointing as compared with the 
hopes of a generation ago. It has become almost common form for 
acceptances of the optional compulsory clause of the Court Statute 
to be renewable after relatively short terms of years. Certain 
acceptances have been allowed to lapse because important issues 
seemed liable to be brought before the Court and new conditions 
can be and sometimes arc attached to acceptances on the occasion of 
renewals. The limitation of many acceptances of the clause to future 
disputes as defined in a variety of formulae is perhaps a natural one, 9 
but, as certain countries 10 have restated this limitation on the occasion 
of their renewal of acceptances in such a manner as to exclude disputes 
arising prior to the renewal of the acceptance, this restriction is not 
gradually losing its importance as rapidly as might have been hoped 
but still constitutes a substantial continuing limitation on compulsory 
jurisdiction. The exclusion from compulsory jurisdiction of matters 

• As was pointed out by Sir John Fischer Williams in 1930, the language covering this 
point in the United Kingdom acceptance appears to be too broadly expressed; see 
British Year Book of International Law, 1930, pp. 74-75. 

10 Not including the United Kingdom. 
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within domestic jurisdiction has been a commonplace from the outset 
and especially since the original United Kingdom acceptance of the 
Optional Clause in 1929, but since the Second World War the United 
States and certain other countries have excluded questions of domestic 
jurisdiction as determined by themselves, a far more serious restriction 
which, as the Norwegian Loans Case has shown, may recoil upon the 
State making such a reservation by giving a State against which it 
institutes proceedings a valid objection to the jurisdiction of a far- 
reaching character. 11 The United Kingdom has recently formulated 
an analogous reservation in respect of “ any question which, in the 
opinion of the Government of the United Kingdom, affects the national 
security of the United Kingdom or any of its dependent territories.” 
Compulsory jurisdiction, as it was envisaged in the original draft of 
the Statute of the Permanent Court of International Justice, remains 
an objective which we are far from having achieved. 12 It is important 
and significant that the Communist world and, with few exceptions, 
the new States of Asia and the Middle East remain outside the scope 
of general obligations of compulsory jurisdiction. Yet when the 
fullest allowance has been made for these limitations, serious as they 
are, the broad fact remains that thirty-one States, including the 
United States, the United Kingdom and France, have now accepted 
the principle of compulsory jurisdiction in virtue of the Optional 
Clause. The network of compulsory clauses vesting jurisdiction in 
the Court contained in multipartite and bipartite instruments continues 
to grow year by year. Access to the advisory jurisdiction of the Court 
has been greatly facilitated by the terms of the Charter and of the 
agreements between the United Nations and the specialised agencies 
and, though with one exception, 13 the General Assembly has so far 
been the only body to refer matters to the Court for an advisory 
opinion, this widening of the advisory jurisdiction of the Court 
continues to be potentially of far-reaching importance. 

More important than the jurisdiction of the Court, however, is its 
jurisprudence. The contribution to the development of international 
law made by the Permanent Court of International Justice during the 
inter-war period is widely recognised. Of special value was the 
manner in which, in a wide variety of contexts, the Court declined to 

11 t.C.J. Reports , 1957, pp. 9-100. 

18 Cf Jenks, “ The Compulsory Jurisdiction of International Courts and Tribunals ” 
in 47 Annuaire de Vlnstitut de droit international , 1957. 

13 In the Judgments of the Administrative Tribunal of the I.L.O. upon Complaints made 
against UNESCO Case the request was made by the Executive Board of UNESCO. 
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allow the claims of sovereignty to defeat the rule of law. The Inter¬ 
national Court of Justice still has only ten years of effective work to 
its credit but, during that period, it has already begun to build solidly 
on the basis of the tradition inherited from its predecessor. Among 
the questions which have been dealt with by the Court since the 
Second World War, in general terms or in special contexts, are the right 
of passage of warships in time of peace through straits connecting two 
parts of the high seas, 14 the definition of the base line for the delimita¬ 
tion of reserved fisheries zones, 15 the effect of naturalisation in relation 
to a third State, 16 the right of asylum, 17 the extent of an obligation to 
arbitrate, 18 the critical date for the acceptance of evidence in a case 
relating to disputed sovereignty, 10 the limits of the rule of effectiveness 
in the interpretation of treaties, 20 the admissibility of reservations to 
multipartite conventions, 21 the effect of a protectorate on treaties 22 
and proof of custom. 23 The subject-matter of the cases coming before 
the International Court in any given period of years is almost in¬ 
evitably somewhat of a rag-bag and the Court must therefore be 
judged less by the importance of its various decisions taken individually 
than by their collective effect. In respect of a widening range of 
questions the Court is progressively substituting judicial precedent 
for formless and debatable custom. No doubt some of us may have 
mental reservations concerning some of the Court’s decisions, just as 
the decision in the Lotus Case 24 failed to command general assent in 
days gone by. For my part, I find the majority opinion on the 
admissibility of reservations in the Genocide Case 25 profoundly 
unsatisfactory and greatly prefer the dissenting opinion of Sir Arnold 
McNair and his colleagues. But dissatisfaction of this kind with 
individual decisions is an inevitable and healthy concomitant of the 
development of any legal system by the judicial process and must 
never lead us to underestimate either the advance upon the 1914 

14 The Corfu Channel Case , I.C.J. Reports, 1949, p. 4. 

1:t Norwegian Fisheries Case, I.C.J. Reports, 1951, p. 116. 

' '* Nottehohm Case , I.C.J. Reports, 1055, p. 4. 

17 Asvlum Case , I.C.J. Reports, 1950, p. 266; II ay a de la Torre Case, I.C.J. Reports, 
1951, p. 71. 

18 Ambalielos Case , I.C.J. Reports, 1953, p. 10. 

19 The Minquiers and Ecrehos Case, I.C.J. Reports, 1953, p. 47. 

20 Interpretation of Peace Treaties with Bulgaria , Hungary and Rumania Case, I.C.J. 
Reports, 1950, p. 221. 

21 Reservations to Genocide Convention Case , I.C.J. Reports, 1951, p. 15. 

22 U.S. Nationals in Morocco Case , I.C.J. Reports, 1952, p. 176. 

28 Asylum Case, I.C.J. Reports, 1950, pp. 256-257; U.S. Nationals in Morocco Case , 
I.C.J. Reports, 1952, pp. 199-200. 

24 P.C./.J. Reports , 1927, Series A, No. 10. 

25 I.C.J. Reports , 1951, p. 15. 
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position which the existence of an organised judicial process represents 
or the contribution to the clarification and development of the law 
which, by and large, the jurisprudence of the Court represents. Inter¬ 
national law now has its supreme Court and that supreme Court is 
approaching with judicial statesmanship the task of giving a new 
vitality to the law. 26a Particularly valuable has been the contribution 
made by the Court to the development of international constitutional 
law. While the two opinions given by the Court concerning the admis¬ 
sion of States to the United Nations 2fi did not greatly advance matters, 
and, like the Customs Union Case 27 of 1931, could perhaps hardly be 
expected to do so in view of the political problems involved, its opinion 
in the Reparation for Injuries Suffered in the Service of the United 
Nations Case 28 must be regarded as epoch-making. It establishes 
the principle that the United Nations is a subject of international law 
capable of possessing international rights and duties and that it has 
the capacity to maintain its rights by bringing international claims; 
in this case the Court lays it down that fifty States, representing the 
vast majority of the membership of the international community, 
had the power, in conformity with international law, to bring into 
being an entity possessing objective international personality, and 
not merely personality recognised by them alone. In support of 
this principle, the Court formulates the important doctrine that 
under international law, the United Nations must be deemed to have 
those powers which, though not expressly provided for in the Charter, 
are conferred upon it by necessary implication as being essential to 
the performance of its duties. The long future may show that this 
doctrine is no less important for the constitutional development of the 
United Nations than it has been for the constitutional development 
of the United States. The opinion of the Court in this case also 
greatly strengthens the independence of the agents of international 
organisations by declaring that to ensure the independence of the agent, 
and, consequently, the independent action of the organisation itself, 
it is essential that in performing his duties, he need not have to rely 
on any other protection than that of the organisation, and by indicat¬ 
ing explicitly that the fact of the possession of the nationality of the 
defendant State by the agent does not constitute an obstacle to a claim 

2ba On the whole matter see Lautcrpacht, The Development of International Law by the 
International Court , 1958. 

20 I.CJ. Reports , 1948, p. 57, and 1950, p. 4. 

27 P.C.I.J. Reports , 1931, Series A/B, No. 41. 

28 l.CJ. Reports, 1949, p. 174. 
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brought by the United Nations for a breach of obligations towards 
it occurring in relation to the performance of his mission by that 
agent. The Effect of Awards of Compensation Made by the United 
Nations Administrative Tribunal Case 29 and the Judgments of the 
Administrative Tribunal of the ILO upon Complaints against UNESCO 
Case , 30 without being of the same order of importance, have placed 
on a solid foundation the judicial authority of the administrative 
tribunals created by the international organisations. The International 
Status of South-West Africa Case 31 is significant as a unanimous 
affirmation by the Court that a mandated territory has a special 
international status which cannot be unilaterally modified. Though 
there are substantial differences in reasoning between the different 
opinions given and there were important differences of view con¬ 
cerning the nature and extent of continued international accountability 
for the territory, this unanimous judicial recognition that the concep¬ 
tion of sovereignty has no application to mandated territories resolves 
a controversy which continued throughout the League of Nations 
period and has important implications for the future of the international 
trusteeship system. The South-West Africa—Voting Procedure Case 32 
and— Hearing of Petitions by the South-West Africa Committee Case 83 
are important authorities on the constitutional principles applicable 
to the exercise by the United Nations of functions and responsibilities 
inherited from the League of Nations. 

There arc, of course, serious tests ahead, one of them being the 
willingness of States to accept the decision of the Court in cases 
which come before it without a special agreement in virtue of its 
compulsory or advisory jurisdiction. The Corfu Channel Case , the 
South-West Africa Case, and the Anglo-lranian Oil Case are all 
indications of the danger which confronts us that the authority of 
the Court may be prejudiced by non-compliance with its decisions, 
but the general conclusion that there has been a great advance in the 
last forty years in the authoritative judicial exposition of international 
law' remains unimpaired. 

The Legislative Activities of International Organisations 

Equally significant has been the advance achieved in making 
new law by means of the multipartite instrument. Here again 


LCJ. Reports , 1954, p. 47. 
31 I.C.J. Reports , 1950, p. 128. 
33 LCJ. Reports , 1956, p. 23. 


30 LCJ . Reports , 1956, p. 77. 
82 LCJ. Reports , 1955, p. 67. 
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any facile optimism is out of place. The multipartite instrument 
has many defects as a technique of international legislation. I 
had occasion in 1939 to recapitulate these defects in the following 
terms:—“ The traditional procedure for the acceptance of obligations 
under multi-partite instruments on behalf of States is over-complicated 
and emphasises unduly the contractual element at the expense of 
the element of the collective decision of a legislative character. 
The requirement of ratification results in many laboriously nego¬ 
tiated instruments never coming into force, or only coming into 
force after such delay and between a group of parties so arbitrary 
in composition that their value is strictly limited. It often happens 
that an instrument is brought into force only by allowing the parties 
to make reservations of so far-reaching a character that the instru¬ 
ment loses most of its value. The fact that instruments are binding 
only upon the parties and rarely include special provisions in¬ 
tended to counter this limitation upon their effectiveness by secur¬ 
ing their indirect application in relation to third States or 
protecting the parties against the consequences of their non-appli¬ 
cation by third States is doubly disastrous in its consequences in 
that it both accentuates the difficulty of bringing instruments into 
force and places quickly reached limits upon their effectiveness once 
they are in force for certain parties. The traditional conception 
of international instruments as creating relations between States 
alone is a fertile source of difficulties: it emphasises the difficulties 
of participation in certain instruments for States in the national life 
of which the voluntary principle plays an important part and limits 
the extent to which the provisions of instruments enure directly 
for the benefit of the individuals in the interest of whom they are 
frequently intended. There is often no provision for any organised 
international supervision over the application of the instrument, 
with the result that, such application being left entirely to the un¬ 
controlled discretion of the parlies, the degree of application actually 
secured is frequently very unsatisfactory. It is still by no means 
universal to include in important instruments provisions for the 
reference to an international judicial body of disputes concerning 
their interpretation. Even when an instrument includes such a 
provision, the procedure for bringing matters relating to its inter¬ 
pretation before an international judicial body is almost invariably 
of such a character that few or no cases are brought, although there 
may be divergencies of opinion of considerable importance as to the 
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meaning of the instrument. The position as regards the termination 
and modification of instruments is in very many cases quite unsatis¬ 
factory.” 34 

Subsequent experience has confirmed this recapitulation and 
there should now be added to it a reference to the extent to which 
the difficulty experienced by some of the major federal States in 
participating in international legislation by means of multipartite 
instruments weakens the whole international legislative process. 
Yet once again, when the fullest allowance has been made for all these 
limitations, the broad fact remains that we have by means of the 
multipartite instrument created during the last century, and especially 
during the forty years since 1918, a comprehensive and widely-accepted 
body of legal rules which are constantly in process of revision to meet 
new needs and without which the functioning of an economically 
inter-dependent world would be completely disrupted. Aviation 
and telecommunications are the two factors which have done most to 
shrink the modern world to its present size. Neither modern aviation 
nor modern telecommunications could operate for an hour without 
the detailed codes of rules general acceptance of which has been 
secured by means of the multipartite instrument. Three of the 
specialised agencies which have particularly important responsibilities 
in the field of international legislation, namely, the International 
Labour Organisation, the World Health Organisation and the 
International Civil Aviation Organisation, have made characteristic 
contributions to the development of international legislative technique. 

The legislative technique of the International Labour Organisation 
includes three important innovations: the adoption of Conventions 
by a two-thirds majority by a tripartite conference consisting of 
representatives of employers and workers as well as of governments; 
the obligation of governments to submit Conventions adopted in this 
manner for the consideration of national competent authorities, 
which are normally legislative authorities, and to ratify if the approval 
of these authorities is obtained; and, since the amendment of the 
Constitution in 1946, the obligation to report to the International 
Labour Office as requested by the Governing Body the action taken 
on unratified Conventions and on Recommendations, thus under¬ 
lining the status as international standards of Conventions which have 
not become binding on the Member by ratification. There has, of 

34 Translated from “ Les instruments internal ionaux a car act dr e collectif'' in Recueil 

des cours de VAcademic de droit international , 1939, Vol. 69, pp. 453-454. 
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course, been a lot of loose talk at various times about the non¬ 
ratification of International Labour Conventions. What are the 
facts and figures? One hundred and seven Conventions have been 
adopted by the International Labour Conference. They cover in 
greater or lesser degree virtually every branch of economic activity 
and every aspect of labour and social security problems. Of the 107 
Conventions, 36 ninety-two are in force or have already received the 
ratifications necessary to bring them into force in the near future for 
numbers of countries varying from two to fifty-three, and 1,801 
ratifications, distributed over 105 Conventions and seventy-six 
countries, have been registered. The United Kingdom has ratified 
fifty-eight Conventions, France seventy-three, Germany thirty-four, 
Italy fifty-seven, Belgium fifty-six, Netherlands forty-four, India 
twenty-three, Japan twenty-four, the USSR eighteen, but the United 
States, partly because of its federal system of government, only seven. 
A number of important Conventions, including the Minimum Wage- 
Fixing Machinery Convention, 1928, the Forced Labour Convention, 
1930, the Labour Inspection Convention, 1947, the Freedom of 
Association and Protection of the Right to Organise Convention, 1948, 
and the Right to Organise and Collective Bargaining Convention, 
1949, have secured over thirty ratifications, and other Conventions 
which have been less widely ratified, like the Flours of Work (Industry) 
Convention, 1919, and some of the social security Conventions, 
have had an effective influence on policy and practice in a very large 
number of countries. The total number of ratifications registered is 
rather less than a quarter of the extreme maximum number of possible 
ratifications. The extreme maximum is calculated, however, by 
assuming the ratification by every Member of every Convention. 
It involves treating on the same footing the most successful Conventions 
and Conventions, of which there arc inevitably a certain number, 
which must be regarded as failures, including Conventions subsequently 
revised to facilitate their ratification; Conventions adopted in 1919 and 
the early 1920’s which are still receiving further ratifications 36 and 
Conventions adopted in 1957 which there has not yet been any reason¬ 
able opportunity to ratify; Conventions setting a standard so modest 

86 The Conventions and Recommendations adopted from 1919 to 1951 are available in a 
codified and annotated edition in The International Labour Code, 1951, published in 
two volumes by the IIX), Geneva, 1952. 

80 'I he extent to which the early Conventions continue to secure new' ratifications is 
interesting and appears to be a significant indication of the extent to which problems 
which in 1919 and 1920 were urgent only in a limited number of countries have now 
become of immediate practical importance over a much wider range of States. 
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or so fundamental that it is not unreasonable to hope that they may be 
universally ratified within our lifetimes and Conventions setting 
advanced standards which only a limited number of countries can be 
expected to attain for many years to come; Conventions dealing with 
problems of universal incidence and Conventions, such as those dealing 
with maritime and colonial questions, which affect directly only a limited 
number of Members. When all these various factors have been taken 
into account and due allowance has been made for the special problems 
of federal States and of countries in which a wide range of labour 
questions are dealt with, frequently on the basis of ILO standards, 
by collective agreement rather than by legislative implementation 
of international conventions and for the very different stages of 
economic and social development of Members of the Organisation 
in different parts of the world, it is clear that the results secured 
by the iLO in one of the most difficult of all fields of international 
legislative action represent a very considerable achievement. 

The World Health Organization has also made a distinctive 
contribution to the development of international legislative tech¬ 
nique. The WHO Constitution, in addition to authorising the 
World Health Assembly to adopt conventions or agreements and 
requiring members not accepting them within eighteen months to 
furnish a statement of the reasons for non-acceptance, gives it authority 
to adopt international regulations concerning sanitary and quarantine 
requirements, nomenclatures, standards with respect to diagnostic 
procedures, standards with respect to safety, purity and potency of 
biological, pharmaceutical and similar products moving in inter¬ 
national commerce, and advertising and labelling of such products; 
such regulations come into force for all members after due notice 
has been given of their adoption by the World Health Assembly 
except for such members as may notify the Director-General of 
rejection or reservations within the period stated in the notice. 
While the scope of this authority is strictly limited by subject-matter, 
within the prescribed limits the World Health Organization has 
authority to make international regulations applicable to health 
administrations and to individuals in all parts of the world which 
become legally operative without any positive act of national accept¬ 
ance. The international Sanitary Regulations made in virtue of 
this power in 195 1 37 arc designed to supersede a network of twelve 

37 World Health Organisation, Technical Report Series , No. 41, International Sanitary 
Regulations, 1951. 
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international sanitary conventions and similar agreements and must 
be regarded as one of the major achievements of the international 
legislative process. 

The legislative work of the International Civil Aviation Organisa¬ 
tion takes three distinct forms:—the adoption as annexes to the 
International Civil Aviation Convention of international standards 
and recommended practices and procedures concerning the safety, 
regularity and efficiency of air navigation; the promotion of inter¬ 
national conventions concerning private air law, and the promotion 
of transit and transport agreements. International standards and 
recommended practices and procedures concerning the safety, regu¬ 
larity and efficiency of air navigation are adopted as annexes to the 
International Civil Aviation Convention by the International Civil 
Aviation Council by a vote of two-thirds of the Council at a meeting 
called for the purpose and become effective within three months after 
the submission to the contracting States or at the end of such longer 
period as the Council may prescribe, unless in the meantime a majority 
of the contracting States register their disapproval with the Council. 
Any State which finds it impracticable to comply in all respects with 
any international standard or procedure is to give immediate notifica¬ 
tion to the ICAO of the differences between its own practice and that 
established by the international standard, and in any such case the 
ICAO Council is to make immediate notification to all other States of 
the difference which exists between one or more features of an inter¬ 
national standard and the coricsponding practice of that State. The 
certificates and licences of aircraft and personnel which fail to comply 
with international standards are to have endorsed upon them particulars 
of the respects in which they do not comply with such standards and 
no aircraft or personnel having certificates or licences so endorsed 
may participate in international navigation except with the permission 
of the State or States whose territory is entered. While not binding 
in virtue of a majority decision in the same manner as the annexes to 
the 1919 Air Navigation Convention, which was of much narrower 
geographical application, these annexes constitute in effect the naviga¬ 
tion code of the air and the procedure for their adoption and application 
is a significant development in the evolution of international legislative 
technique. 3H ~ 39 The activities of ICAO in the field of private air law, 
while of special interest to lawyers in that they deal more directly with 

3H-39 particulars of the annexes adopted are summarised in Jacob Schenkman, 
International Civil Aviation Organisation (1955) pp. 257-263. 
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lawyers’ law (including the contract of carriage, liability lor damage 
done by aircraft, international recognition of rights in aircraft, and 
similar matters), are directed towards the promotion, or in some cases, 
the revision of international conventions of a more traditional type 
and accordingly have not the same interest from the standpoint of the 
development of legislative technique. 

The proposed Intergovernmental Maritime Consultative Organisa¬ 
tion, the Convention establishing which has not yet come into force, 
may also have an important legislative role in the field of maritime law, 
but there is nothing in the IMCO Convention which is of any special 
interest from the standpoint of the development of international 
legislative technique. 

The part which will be played by the United Nations itself in the 
development of international legislation and of international legislative 
technique is not yet clear. Leaving on one side the constitutions 
of certain of the specialised agencies, the Statute of the International 
Atomic Energy Agency, the General Agreement on Tarifis and Trade, 
and a number of international commodity agreements, the principal 
legislative achievements to date of the United Nations arc the Genocide 
Convention, the Geneva Road Traffic Convention of 1949 which 
supersedes a series of earlier instruments, the 1951 Refugees Conven¬ 
tion, the 1954 Convention on the Status of Stateless Persons, the 1954 
Conventions on Customs Facilities for Motor Vehicles and for 
Tourism, the 1956 Convention on the Recovery Abroad of Claims for 
Maintenance, the 1956 Supplementary Slavery Convention, and a 
series of protocols transferring to the United Nations functions 
previously discharged by the League of Nations. The proposed 
Covenants of Human Rights, which are still under consideration, are 
the most ambitious undertaking at present pending. A comprehensive 
convention on drugs which would supersede the existing network of 
international instruments on the subject and a revised convention on 
commercial arbitration are also in preparation. This somewhat 
miscellaneous group of instruments falls short of what might have been 
expected; one of the major obstacles to the development of a more 
comprehensive programme of international legislative action by the 
United Nations has been the unwillingness of the United States to 
become a party to conventions which it regards as trenching on matters 
of domestic policy. The most appropriate procedure for the prepara¬ 
tion and adoption of multipartite legislative conventions under the 
auspices of the United Nations still appears to call for further 
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consideration. It may well be that the International Law Commission, 
a body of experts in international law which is advisory to the General 
Assembly, may play a decisive role within the field assigned to it, and 
it is of interest that the Statute of the Commission entrusts it with the 
formulation for consideration by the General Assembly of legislative 
proposals in the field of international law as well as of measures of 
codification. On the basis of the work of the Commission the 1958 
Conference on the Law of the Sea, while failing to reach agreement 
on the breadth of territorial waters, adopted four comprehensive con¬ 
ventions on the territorial sea and the contiguous zone, on the high 
seas, on fishing and conservation of the living resources of the sea, 
and on the continental shelf. The Commission has also prepared a 
draft code of offences against the peace and security of mankind, 
a draft convention on arbitral procedure, 40 and a draft convention 
on diplomatic immunities. 4 " Hitherto, no major developments in 
legislative technique comparable to those provided for in the constitu¬ 
tions of certain of the specialised agencies have been introduced by the 
United Nations. A manual of final clauses for multipartite instru¬ 
ments has been issued by the Legal Department of the United Nations 
Secretariat 43 but a consistent effort so to improve the technique of the 
multipartite instrument as to make it a more effective international 
legislative device remains necessary. 

The difficulty of securing general agreement on satisfactory inter¬ 
national conventions has given a marked stimulus in recent years to 
the adoption of an important group of European conventions, 
including conventions on human rights and fundamental freedoms, 44 
the peaceful settlement of international disputes, 45 cultural relations, 4 * 
establishment, 47 extradition, 48 the equivalence of diplomas for admission 
to universities, 49 formalities for patent applications, 50 social security, 81 
and social and medical assistance. 52 

To sum the matter up, in the legislative as in the judicial sphere 
the progress of international law and international organisation has 
been intermittent and uneven. It would not be difficult to state only 

40 Yearbook of the International Law Commission , 1953. 

12 Yearbook of the International Law Commission, 1957, Vol. 2. 

43 United Nations, Handbook of Final Clauses , Document ST/LEG/1; there is a revised 
edition—Document ST/LEG/6 of August 5, 1957. 

44 European Treaty Series , Nos. 5 and 9. 45 European Treaty Series, No. 23. 

40 European Treaty Series, No. 18. 47 European Treaty Series, No. 19. 

48 European Treaty Series, No. 24. 49 European Treaty Series, No. 15. 

60 European Treaty Series, No. 16. 

61 European Treaty Series, Nos. 12 and 13. 

62 European Treaty Series , Nos. 14 and 20. 
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the limitations and imperfections of what has been achieved in such a 
way as to constitute an apparently devastating criticism of both the 
content of existing international legislation and the shortcomings of 
the present international legislative process, but on a fair appraisal 
of the difficulties to be overcome and the extent to which they have 
been overcome, we are entitled to be of good courage. As the direct 
result of the impact of international organisations international law 
has developed a recognised international legislative process which, 
despite its imperfections, its slow and uncertain operation, and the 
delays and difficulties incidental to the negotiation, ratification and 
modification of instruments, has made possible the growth of a net¬ 
work of obligations under multipartite instruments which has 
completely transformed the content of the law governing the daily 
intercourse of States and individuals. This is the dominating fact in 
the perspective of which the limitations and imperfections which we 
have reviewed cease to be of decisive significance; they represent the 
heritage of the past and not the pattern of the future. 

The Practice of International Organisations as an Element in the 
Development of Customary Law 

A fourth illustration of the impact of international organisations 
on the development of public international law is afforded by the extent 
to which the practice of international organisations has become an 
element in the development of customary law. Among the sources 
of international law, “ international custom as evidence of a general 
practice accepted as law ” has always been accorded a leading place. 
Traditionally, international custom is to be deduced from the practice 
of States as reflected in their legislation, judicial decisions and treaty 
obligations in so far as these can be regarded as declaratory of their 
understanding of the law of nations; their attitude to international 
dealings as expressed in their diplomatic correspondence and otherwise; 
and other manifestations of their sense of legal obligation including 
established usage and the consensus of views of authoritative jurists. 
As international law has developed, international arbitral awards and, 
more recently, international judicial decisions have become increasingly 
important elements in the growth of international custom. With the 
development of international organisations, still another element has 
come to be of far-reaching importance. The practice of States com¬ 
prises their collective as well as their individual acts, and the number of 
occasions on which States are called upon to act collectively has 
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been greatly increased by the activities of international organisations. 
The functioning of such organisations has, moreover, created new 
legal problems and relationships, which have prompted new develop¬ 
ments in international practice. In these circumstances, the practice 
of international organisations has become an important element 
in the growth of international law itself. 68 In so far as such practice 
is uniform and is based on clear and consistent principles, it can be 
a major factor in the development of an effective system of inter¬ 
national law. In so far as it is so varied and inconsistent that it 
tends to destroy the authority of established principles and usage, or 
to make it difficult for new principles or usage to secure general 
acceptance, it can be a major retarding factor. While much remains 
to be done to ensure that the practice of international organisations 
will, in fact, operate as a constructive influence in the development 
of the law, it is already clear that the range of questions which may be 
affected by such practice is wide and includes the recognition of States 
and governments, questions of State succession, especially in relation 
to treaty obligations, and numerous aspects of treaty practice, including 
in particular the question of reservations to multipartite conventions. 
While the dangers to be avoided must not be underestimated and 
the spirit of parliamentary manoeuvre and weakness of the sense of 
legal obligation which have occasioned growing concern are particularly 
serious from this point of view, the regular functioning of inter¬ 
national organisations affords opportunities for the progressive 
development on the basis of practice of accepted principles on such 
subjects for which there was no parallel prior to the contemporary 
development of international organisation. The quality and con¬ 
structive spirit of the advice given to international organisations by 
their official legal advisers can have a significant influence upon the 
extent to which full advantage is taken of these opportunities. 64 But 
while there are important matters in respect of which action taken by 
the executive heads of international organisations may set decisive 
precedents, the final responsibility for courses of practice which may 
gradually harden into law will, in general, necessarily rest with repre¬ 
sentative bodies, and it is therefore of paramount importance that such 
bodies, and especially the Legal Committee of the General Assembly, 

63 Sec, for instance, United Nations, Repertory of United Nations Practice (1955) 5 vols. 
Oscar Schachtcr, The Development of International Law through the Legal Opinions 
of the United Nations Secretariat , in 25 British Year Book of International Law , 1948, 
pp. 91-132. 

64 C/. “ Craftsmanship in International Law,” pp. 427-433 below. 
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should be fully conscious of the far-reaching influence which they may 
exercise, for good or for ill, on the future of international law. 

The Secular Arm 

What, however, is the value of renouncing war, of providing 
facilities for the judicial development of the law, of improving the 
international legislative process and promoting an ever-widening 
network of obligations under multipartite instruments, and of looking 
to international organisations to make an important contribution to 
the more vigorous development of customary law, unless there is a 
minimum of assurance that respect for law and order will be main¬ 
tained and, when necessary, enforced? Without an effective secular 
arm at its disposal, international law has more in common with theology 
than with government. It is, of course, true, as has frequently been 
pointed out, 55 that the general standard of respect for international law 
is high and that whereas dramatic violations of the law immediately 
command public attention, the extent to which the daily conduct of 
affairs is governed by international law passes unobserved. But in this 
matter the public instinct is not at fault. Unless we can assure 
that major breakdowns in law enforcement are as rare in the field 
of international law as they have become in well-governed States, 
whatever else we may achieve will be precarious in the extreme. 
Yet, even when judged by this most difficult and crucial of all tests, 
the story of the last forty years, marked as it has been by repeated 
and tragic disappointments, is by no means wholly discouraging. 
Manchuria, Ethiopia and Korea represent three successive landmarks 
in the development of international organisation, the long-term 
importance of which it is still difficult or impossible to see in true 
perspective. We are so close to them, even to the Manchurian crisis 
of 1931, that the burden of failure, frustration and bewilderment lies 
heavily upon us. But seen in historical perspective the long term trend 
is clear. Uncountable as has been the human cost of each successive 
failure, each failure has been followed, after but a brief pause, by a 
renewed and more nearly successful effort to vindicate the twin 
principles of collective security and the responsibility of the inter¬ 
national community as a whole for securing respect for law and order. 
We must not forget how new what we have tried to do is and how 
quickly we have tried to do it, and we must never underestimate 
how great as well as how necessary has been the claim which we 

55 Cf. McNair, International Law Opinions> 1956, Vol. 1, p. xvii. 
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have made on ordinary folk, whose main and natural desire has 
been to be left undisturbed, when we have called upon them to 
pledge their lives and fortunes to the support of a world order 
which has been all too remote from their daily experience. In the 
Manchurian case, the organised international community placed on 
record for the first time in history its condemnation of aggression 
by a great power. 50 In the Ethiopia case, it attempted for the first 
time in history to organise measures of economic coercion in 
restraint of such aggression. 67 It quickly became apparent that 
neither moral condemnation nor economic coercion was a sufficient 
restraint upon a resolute law-breaker in the absence of armed force 
for the vindication of the law in the last resort. The disastrous 
consequences of appeasement gave further emphasis to the moral 
and the lesson was not forgotten when the task of creating an effective 
international organisation was resumed during the Second World 
War. The experience gained in connection with the Covenant and 
the successive attempts made to strengthen its provisions by instru¬ 
ments such as the Geneva protocol had shown, however, that a general 
obligation to use armed force in restraint of aggression had no prospect 
of securing wide acceptance. It was for this reason that the Charter 
of the United Nations left it to the discretion of the Security Council, 
if it should consider that economic measures would be or had proved 
to be inadequate, to take such action by air, sea or land forces as 
might be necessary to maintain or restore international peace and 
security, and provided for the negotiation as soon as possible on the 
initiative of the Security Council of special agreements whereby 
members of the United Nations would make available to the Security 
Council on its call armed forces, assistance and facilities, including 
rights of passage, necessary for the purpose of maintaining international 
peace and security; such agreements were to govern the numbers 
and types of forces, their degree of readiness and general location, 
and the nature of the facilities and assistance to be provided. 68 The 
cold war made it impossible to implement these provisions and 
made it clear that another approach would be required if a further 

r, ‘ ; See in particular the Lytton Report, League of Nations Publication No. C.663 M.330. 

1932 VI t and Henry L. Stimson, The Far-Eastern Crisis (1936). 
r ‘ 7 Sec, for instance. High Icy, The Action of States Members of the League of Nations in 
the Application of Sanctions against Italy , 193511936 (1938). 

68 The general scheme of the Charter is fully described in Goodrich and Hambro, Charter 
of the United Nations , Chap. 7 (2nd cd., 1949) pp. 262 -308; cf also Kelsen, The Law 
of the United Nations (1950) pp. 724-768. 

J. 13 
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major setback to the principles of collective security was to be avoided. 
It was in these circumstances that the device of the unified command 
was evolved in the very special circumstances which prevailed at the 
time of the outbreak of war in Korea when the Soviet Union was not 
taking part in the proceedings of the Security Council. The essence 
of this device was that the Security Council asked a Member of the 
United Nations— in this case the United States—to appoint a supreme 
commander who would assume responsibility for directing the forces 
contributed by the members of the United Nations co-operating in 
restraint of aggression. 6 * It represents the adaptation to the needs of 
the United Nations of the experience of the great coalitions from the 
wars of Marlborough to the Second World War. The United Nations, 
showing the capacity of adapting itself to changing situations which the 
League of Nations unhappily lacked, subsequently made under the 
Acheson plan arrangements to enable the General Assembly to 
discharge on a de facto basis most of the functions of the Security 
Council if the Security Council is prevented from acting by the operation 
of the veto or otherwise. The Collective Measures Committee appointed 
by the General Assembly, turning to good account the experience of 
the League in the Manchurian and Ethiopian cases as well as that of the 
United Nations in Korea, thereupon recommended the adoption of the 
device of the unified command in a modified form as a permanent 
feature of the arrangements being made tc enable the General Assembly 
to enforce respect for international peace and security. 60 These arrange¬ 
ments involve the designation by the United Nations of an Executive 
Military Authority, which may be either a State or a group of States, 
designated according to the political and military circumstances of the 
case, which would be responsible for the co-ordination and strategic 
direction and control of military operations within the framework 
of the objectives and general policies expressed through such 
resolutions as the United Nations may adopt at any stage of the 
collective action. It is of interest that an adaptation of the unified 
command technique has also found a preventive application in the 
North Atlantic Treaty Organisation. 61 The war in Korea marks a 
significant, and one may hope a decisive, stage in the evolution of 
collective security. 

R * Cf Goodrich and Simons, The United Nations and the Maintenance of International 
Peace and Security (1955) pp. 451-514. 

00 United Nations, Report of the Collective Measures Committee , General Assembly, 
Official Records, Sixth Session, Supplement No. 13 (A/1891), New York, 1951. 

61 Cf Lord lsmay, NATO—The First Five Years , 1949-1954. 
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It is more difficult to assess the institutional significance and effect 
of the double crisis of November, 1956, when the United Nations was 
called upon to deal simultaneously with the Suez and Hungarian 
problems. Political controversy on the subject is still too acute to 
permit of objective appraisal. But certain major points are incontro¬ 
vertible. In both cases the General Assembly took action immediately 
the veto was exercised in the Security Council. In both cases the difficulty 
of securing the necessary majority in the General Assembly for detailed 
measures appropriate for dealing with the situation resulted in the 
Secretary-General being entrusted with an unprecedented measure of 
political, diplomatic and executive authority comparable in some 
respects to the independence enjoyed by the executive under constitu¬ 
tional systems such as that of the United States. In the Suez case, for 
the first time in history, two great powers deferred to the judgment 
of the General Assembly concerning the legitimacy and expediency 
of resort to force, and a United Nations Emergency Force, consisting 
of national contingents serving under a United Nations Chief of 
Command responsible to the Secretaiy-General, was constituted to 
facilitate the withdrawal of forces from an occupied area and supervise 
the application of a cease-fire. The Regulations for the Force issued by 
the Secretary-General on February 20, 1957 ** are an important step 
in legal development. In the Hungarian case the political and strategic 
situation made it impracticable for the General Assembly to go beyond 
unequivocal moral condemnation followed by the fullest and most 
impartial investigation of the facts possible without access to Hungarian 
territory and the preparation of the most thorough and impressive 
official international report on a political question since the Lytton 
Report of the Manchuria crisis.® 8 There has, however, been some 
severe criticism of the extent to which the General Assembly has 
developed traditions and procedures adequate to the responsibilities 
which have fallen to it, of the reference of matters to the General 
Assembly as a substitute for the formulation of consistent national 
policies, 64 and of the degree of responsibility devolved by the General 
Assembly upon the Secretary-General. It is still too early to strike 
a balance-sheet. The history of collective security has been a devious 

United Nations Document A/3552; see also William R. Frye, A United Nations 
Peace Force, 1957. 

63 United Nations, Report of the Special Committee on Hungary , Document A/3592 of 
June 12, 1957. 

64 See, for instance, a speech of Mr. R. G. Menzics, Prime Minister of Australia, reported 
in The Times, July 9, 1957, p. 6, cols. 5 and 6. 



196 


The Impact of International Organisations 


one, but the long-term trend is clear. The vitality of the idea and the 
urgency of the need have been such that every failure has been followed 
by a more insistent attempt to succeed. If the prevention of general 
war is accepted as the test, the record of recent years has been en¬ 
couraging. If the target is peace with justice and freedom, the prospect 
is less reassuring. But there can be neither justice nor freedom without 
peace. Beyond that point we cannot yet carry the story. 

While the sanction of force must be available in the last resort 
to restrain aggression if the law is to be a reality, it is no less essential, 
to use a phrase of Professor Jessup, “ to create a well-ordered inter¬ 
national society, the existence of which is a prerequisite to the successful 
functioning of any legal system.” 06 Herein lies the importance for the 
law of the development by international organisations of operational 
activities in the economic and social field and the greater facilities 
for the protection of human rights which the development of 
international organisations has made possible. 

Operational Activities in the Economic and Social Fields 

The development by international organisations of operational 
activities in the economic and social field is primarily a political 
and economic phenomenon and in these circumstances it is perhaps 
unnecessary to attempt to define the term “ operational activities ” 
with legal precision. In current parlance it is rather loosely used to 
cover a wide range of different kinds of activities, including technical 
assistance to governments of an advisory character and the discharge 
of regulatory functions by international bodies as well as the direct 
administration of funds and services by international bodies. The 
discharge of operational functions in this broad sense gives international 
organisations opportunities of securing direct results which compare 
favourably with the uncertainties and delays involved in the older 
technique of attempting to influence opinion, policy, legislation and 
national administrative action. There are also certain operational 
functions which by reason of their nature must be discharged inter¬ 
nationally if they are to be discharged at all. The difficulties involved 
in organising such operations by international bodies are, however, 
formidable. Successful operations involve habits of executive action 
which are sometimes difficult to reconcile with the diplomatic limita¬ 
tions under which international organisations have operated in the past. 

er> Philip C. Jessup, A Modern Law of Nations (New York, 1948) p. 2. 
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The cost of such operations, a substantial proportion of which 
frequently consists of hard currency costs, is a serious limiting factor. 
The line of demarcation between the spheres appropriate for inter¬ 
national and for national action is frequently difficult to determine. 
The welfare approach to international organisation has, nevertheless, 
involved a sustained attempt to overcome these difficulties. The new 
emphasis upon operational functions is one of the most characteristic 
developments in international organisation since the Second World 
War 6,1 and has assumed even greater importance as the result of the 
expanded programme of technical assistance initiated to give effect 
to President Truman’s Point Four and similar developments.' 17 

A few illustrations of these new operational activities must 
suffice. FAO conducts pilot and demonstration projects for the 
improvement of agricultural techniques; UNESCO has a network of 
fundamental education centres; WHO operates demonstration and 
training programmes and special health services and provides medical 
supplies and equipment. The ILO manpower programme includes 
operational activities in the field of training and assistance to govern¬ 
ments in connection with migration. The United Nations has a varied 
technical assistance programme and has undertaken extensive relief 
programmes, particularly for children, for Palestine refugees, and in 
Korea. 

Such operational activities may arise directly out of political 
problems and settlements and the peace-keeping functions of the 
United Nations. The clearance of the Suez Canal by United Nations 
action in 1957, 67a and the subsequent reimbursement of the advances 
made by contributing countries to meet the costs of the clearance 
operations by the application of a surcharge of 3 per cent, on canal 
traffic to be paid by all shipping and trade using the Canal into a special 
United Nations account, 876 is an apposite illustration. 

It is perhaps in the economic and financial fields that the 
most important developments have taken place. The International 
Monetary Fund administers a code of rules concerning foreign 
exchange transactions and gives financial assistance to maintain 

8,1 Cf. Asher, Kotschnig and Brown, The United Nations and Economic and Social 
Co-operation (1957). 

117 The fullest available picture will be found in the Report of the Technical Assistance 
Awe/published each year by the United Nations as an Hconomic and Social Council 
document. 

c7 General Assembly Resolution No. 1121 (XI) of November 24, 1956 and United 
Nations Document A/3719 of November 17, 1957. 

87 b General Assembly Resolution No. 1212 (XI1) of December 14, 1957. 
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exchange stability. The International Bank finances schemes of 
economic development. OEEC apportioned United States aid to 
Europe under the Marshall Plan. The European Payments Union 
facilitates multilateral compensation in European exchange transac¬ 
tion. The European Coal and Steel Community administers rules 
designed to secure a common market in coal and steel and has 
special functions in relation to investment, production, prices, wages 
and other topics. The International Raw Materials Conference 
allocated the available supplies of strategic raw materials among 
the Atlantic Powers and their associates in a manner reminiscent, 
despite important differences, of the Combined Boards of the First 
and Second World Wars. Many of these activities have no 
immediate significance for the development of international law, 
but taken cumulatively, they are adding a new element to the general 
framework of international organisation which is destined to influence 
profoundly the future content of international law and, indirectly, 
of rules of municipal law affecting international relations.® 8 As 
illustrations let us take the working of the International Monetary 
Fund, the International Bank for Reconstruction and Development, 
the International Atomic Energy Agency and the European Coal and 
Steel Community, and the prospective working of the European 
Economic Community and the European Atomic Energy Community. 

The code of rules concerning foreign exchange transactions con¬ 
tained in the Articles of Agreement of the International Monetary 
Fund is subject to interpretation by the Executive Directors of the 
Fund subject to appeal to the Board of Governors. The Executive 
Directors have given an important series of interpretations covering 
such subjects as multiple currency practices, gold subsidies, eligibility 
to use the resources of the Fund, the re-purchase obligations of members, 
voluntary repurchases of currency by members, and the unenforceability 
of exchange contracts contrary to the exchange control regulations of 
members. The Fund’s decision concerning the unenforceability of 
exchange contracts may be taken as a more detailed illustration. This 
decision lays it down that the obligations of exchange contracts 
involving the currency of any member of the Fund and contrary to 
exchange control regulations of the member which are maintained or 
imposed consistently with the Fund Agreement will not be implemented 

68 The importance of these elements on the future development of international law has 
been emphasised in two outstanding recent studies: Edwin D. Dickinson, Law and 
Peace (Philadelphia, 1951) and P. E. Corbett, Law and Society in the Relations of States 
(New York, 1951). 
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by the judicial or administrative authorities of member countries, for 
example, by decreeing performance of the contracts or by awarding 
damages for their non-performance; that if a party seeks to enforce 
such a contract, the tribunal of the member country before which the 
proceedings are brought will not, on the ground that they are contrary 
to the public policy of the former, refuse recognition of the exchange 
control regulations of the member which are maintained or imposed 
consistently with the Fund Agreement; and that such contracts will 
be treated as unenforceable, notwithstanding that, under the private 
international law of the former, the law under which the foreign 
exchange control regulations are maintained or imposed is not the law 
which governs the exchange contract or the performance. 6 ® This is a 
significant illustration of the manner in which new rules of law are 
growing by new procedures out of the economic and social activities 
of international organisations. 

The Articles of Agreement of the International Bank and of the 
International Finance Corporation do not embody similar codes of 
conduct in respect of investment generally, binding on members in 
virtue of their membership, but the legal instruments governing the 
loan and bond transactions of the Bank, such as the loan and guarantee 
agreements in virtue of which individual loans are made, the Loan 
Regulations which are incorporated by reference in these agreements, 
and the Bond Regulations incorporated in the same manner in bonds 
issued by the Bank in the money market, already contain, and the 
analogous instruments governing the operations of the Corporation 
will presumably also contain, the makings of a substantial foreign 
investment code. 70 

Similarly, the Statute of the International Atomic Energy Agency 
envisages a series of standards and safeguards which may in due 
course become an important contribution to the law. 

The treaties constituting the European Economic Community, the 
European Coal and Steel Community, and the European Atomic 
Energy Community establish a court with a wide jurisdiction to ensure 
the rule of law in the interpretation and application of these treaties. 
While the court is in an early stage of its work and a number of its 
decisions relate primarily to administrative matters concerning the 
staff of the Community, it has already given important decisions 

e ® International Monetary Fund, Annual Report , April 30, 1949, pp. 82-83. 

70 Cf. International Bank for Reconstruction and Development, The World Bank — 
Policies and Operations (1957). 
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concerning the interpretation of the economic clauses of the Treaty 
constituting the Coal and Steel Community, notably in regard to 
questions of prices and of practices inconsistent with the maintenance 
of a common market. 71 

In regard to the impact of operational activities on the law, the 
situation is too fluid to permit of firm conclusions, but it justifies a 
bold and optimistic approach to the problems of the future. 

Human Rights 

The position in regard to human rights is similar. Modern 
totalitarianism and its repercussions throughout the world have 
placed in jeopardy all that the liberal revolutions accomplished for 
human freedom. Happily there has been widespread response to the 
challenge. The Charter of the United Nations gives the protection 
of human rights and fundamental freedoms a leading place among 
the purposes of the United Nations and embodies a pledge by members 
to take joint and separate action in co-operation with the United Nations 
to provide universal respect for and observance of such rights and 
freedoms. The precise legal significance of this pledge and its effect 
upon the municipal law of members have been the subject of con¬ 
siderable controversy, especially in the United States. 72 in 1948 the 
General Assembly of the United Nations proclaimed the Universal 
Declaration of Human Rights as a common standard of achievement 
for all peoples and all nations; the Declaration, without creating 
enforceable legal obligations, gives further expression to the legal 
conscience of mankind. Proposed Covenants of Human Rights 
embodying obligations binding upon States are still pending before 
the General Assembly and problems of considerable difficulty, both 
in regard to their content and in regard to the methods of international 
supervision to be adopted to secure effective implementation, still 
await solution before they can be adopted. 7 * Meanwhile a Convention 
for the Protection of Human Rights and Fundamental Freedoms has 
been adopted by the members of the Council of Europe and is now 
in force. This convention describes itself as an attempt by countries 

71 See, in particular, Cour de Justice de la Communaute Furopccnne du Charbon ct dc 
l’Acier, Recueil de la Jurisprudence de la Cour,V ol. 1, 1954 1955, and Vol. 2, 1955-1956; 
the annual General Report on the Activities of the Community of the High Authority 
and Annuaire Manuel of the Common Assembly of the Community are also interesting. 

72 On this point and the whole subject generally see H. Lauterpacht, International Law 
and Human Rights (London, 1950). 

73 Cf. J. F. Green, The United Nations and Human Rights (1956). 
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with a common heritage of political conditions, ideals, freedom and 
the rule of law to take the first steps for the collective enforcement of 
certain of the rights stated in the Universal Declaration. It deals only 
with civil liberties but defines them with considerably more precision 
than the Universal Declaration; it establishes a European Commission 
of Human Rights competent to examine petitions from individuals 
concerning violations of the convention by governments having 
specifically accepted the competence of the Commission, and a 
European Court of Human Rights competent to deal with cases 
referred to it by a contracting party or by the Commission in respect 
of which the respondent party has accepted its jurisdiction by a prior 
declaration of general application or by special agreement. Special 
arrangements also exist for securing respect for particular rights, 
notably within the framework of the ILO. The wide range of rights 
covered by International Labour Conventions is subject to the system 
of organised international supervision provided for in the Constitution 
of the Organisation which includes provision for the examination of 
representations alleging non-observance made by workers’ organisa¬ 
tions. Special machinery has been established by the ILO in agree¬ 
ment with the United Nations to provide facilities for the examination 
of allegations of the infringement of trade union rights. 74 All of 
these developments are still in the experimental stage but they all bear 
testimony to a widespread determination to build the future law of 
nations on the basis of human rights and fundamental freedoms. 
They all express a mood of creative progress which has a firm faith 
in the future. 


Private International Law 

Whereas the impact of international organisations on public inter¬ 
national law has been so generally recognised that it has been a 
leading theme of legal literature for forty years, their impact and 
potential impact on private international law has remained almost 
unnoticed. If you take the latest editions of the standard treatises 
and textbooks on private international law, you will find that, apart 
from discussions, frequently all too brief and general in character, 
on the unification of private law and the development of common 
rules of conflict, there is little or no reference to the new problems 
which the development of international organisations on an important 

74 Cf Jenks, The International Protection of Trade Union Freedom (1957). 
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scale may involve for private international law. Probably few, except 
the legal advisers of international organisations, and perhaps not all 
of them, have become conscious of the ramifications of the subject. 
Yet, with the growth in the number and range of activities of inter¬ 
national organisations, their legal relations with individuals and 
corporate bodies have become of increasing importance and constantly 
involve new problems of private international law. International 
organisations enter into such relations every day in connection with 
contracts of service; bank and exchange transactions; real property; 
contracts for constructional work, supplies, public utility services, 
transportation and insurance; printing contracts; copyright, and other 
matters. Problems frequently arise in regard to their liability to their 
employees, their liability to third persons for the acts of their em¬ 
ployees, their liability as owners or occupiers of premises, and similar 
questions. Such questions are liable to arise at any time in any part 
of the world. Apart from the two main international headquarters 
at New York and at Geneva, the international organisations main¬ 
tain permanent establishments in a score of countries and mobile 
units in all parts of the world. How far can we determine satisfactorily 
the law applicable to these innumerable transactions on the basis 
of existing principles and precedents? How far are such questions 
being dealt with as they arise in a manner which will give us a con¬ 
sistent and constructive body of Jaw for the future? How far are 
they at present being dealt with by improvisations which reflect 
current political situations and preoccupations in a manner which will 
make it more difficult to build up on a long-term basis a satisfactory 
body of law on the subject for the future? 

In certain respects great progress has been made in recent years in 
defining and regularising the status of international organisations in 
municipal law. Only a few years ago, the legal personality of inter¬ 
national organisations was a subject of speculation on which there was 
little well established positive law. 76 Within a decade there has been a 
complete change in the position. It has become a matter of common 
form for the constitutions of international organisations to contain 
clauses conferring legal personality or some measure thereof; two 
general instruments on the status of international organisations, the 
conventions on the privileges and immunities of the United Nations 

76 For the uncertainties and anomalies of the position in 1945 see C. W. Jenks, The Legal 
Personality of International Organisations , 22 British Year Book of International Law, 
1945, pp. 267-275. 
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and of the specialised agencies respectively, and various regional instru¬ 
ments, contain more general provisions recognising the legal personality 
of international organisations; and municipal legislation on the 
subject has been adopted in a substantial number of countries. Jn 
like manner, the privileges and immunities of international organi¬ 
sations, which only a few years ago rested in the majority of 
countries on an uncertain basis of analogies with the customary 
law r of diplomatic immunities, have been formulated and defined 
on a new functional basis. The constitutions of most international 
agreements now contain some general provision on the subject. 
The Convention on the Privileges and Immunities of the United 
Nations has now received forty-nine ratifications; that on the Privileges 
and Immunities of the Specialised Agencies has already received 
twenty-three ratifications and further ratifications are in prospect; and 
there are similar instruments for the regional organisations. Most of 
the major international organisations now have headquarters agree¬ 
ments defining their status in States where they maintain major offices. 
Further provisions concerning international immunities are contained 
in the agreements which it has become the practice of the United 
Nations to make with governments concerning the arrangements 
for particular international meetings to be held or activities to be 
organised on their territory, and in a wide network of technical 
assistance agreements concluded by both the United Nations and the 
specialised agencies. These provisions are now reflected in the 
municipal legislation of a large number of countries. 76 

The clarification of the legal status of international organisa¬ 
tions may be expected to result in an increase in the number of cases 
in which international organisations take legal proceedings for the 
protection of their rights and interests or waive their immunities for 
the purpose of legal proceedings in appropriate cases. The United 
Nations has instituted legal proceedings in the courts of a number of 
countries, including Belgium, Canada, France, the Netherlands, Syria, 
the United Kingdom and the United States, and decisions upholding the 
right of suit of the United Nations have been given. 77 The next stage in 
the clarification of the legal status of international organisations is to 
clarify the principles of private international law applicable to trans¬ 
actions to which they or their officials are parties. In this connection, 

78 For a survey of llie whole subject sec United Nations, Handbook on the Legal Status . 

Privileges and Immunities of the United Nations , Document ST/Leg/2 of September 19, 

1952. 

77 See United Nations, Repertory of United Nations Practice , 1955, Vol. 5, pp. 333-334. 
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legal scholarship can perform an invaluable service by exploring the 
whole matter fully before practice has crystallised too far on the basis 
of improvisation. Some of the principles to be followed, such as that 
real property transactions are governed by the lex situs and ordinary 
commercial contracts by the proper law of the contract as determined 
on ordinary principles, arc reasonably clear. There are, however, 
many other questions, including the law applicable to inter se trans¬ 
actions between international organisations the subject matter of 
which would normally be governed by municipal law, the law applicable 
to the relations between international organisations and persons 
in their service, the law applicable to contracts concluded by inter¬ 
national organisations with outsiders other than real estate contracts 
and ordinary commercial contracts, the law determining the liability 
of international organisations in tort, the law applicable to crimes 
and torts committed on international premises, the applicability to 
international organisations and their staffs of social legislation, the 
copyright status of such organisations, the domicile of international 
officials, and so forth, which are at present being dealt with on the 
basis of improvisation rather than of clearly thought out principles 
and which call urgently for scholarly examination designed to con¬ 
tribute to ensuring that the future development of the law reconciles 
the long-term interests of international organisations with justice under 
law for the individual and corporate interests concerned. The progress 
which has been made in respect of the legal personality and immunities 
of international organisations was greatly facilitated by the scholarly 
examination of these questions during the inter-war period, both by 
individual students and by the Institute of International Law, and legal 
scholarship can now perform a similar service in exploring the rules 
of private international law applicable to the transactions of 
international organisations and their officials. 

The Resulting Outlook 

The broad conclusion to be drawn from this tentative survey of the 
impact of international organisations on international law can be 
simply stated. International organisation is still in its infancy and 
the future will see many changes. 78 A more instinctive and universal 
appreciation of the implications of the change in the legal status of 
war; a fuller and wider acceptance of compulsory jurisdiction; 

78 Cf. Wilcox and Marcy, Proposals for Changes in the United Nations (1955). 
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imagination tempered by prudence in the clarification and develop¬ 
ment of the law by vigorous judicial exposition; a far-reaching 
programme of legislative action by means of comprehensive law¬ 
making treaties; a sustained effort to improve international legislative 
technique; boldness tempered by a full sense of responsibility in the 
evolution of new customary law through international organisations; 
a more effective secular arm, both for maintaining the peace and for 
enforcing law and justice; a more adequate body of law on inter¬ 
national economic relations; more effective protection of human 
rights on an international basis: all of these continue to be vitally and 
urgently necessary. It is important when reviewing the contemporary 
progress of international law to avoid any overestimate of what has 
already been achieved. But when every legitimate doubt and reserva¬ 
tion has been duly recorded, it remains unquestionable that, taken 
collectively, the developments of the last forty years represent a 
revolutionary advance in the scope and effectiveness of international law 
which is a not inconsiderable achievement for the labours of a genera* 
tion. Formidable as arc the political, economic and social problems 
which confront us, this is no time to despair of the republic or to 
belittle or underestimate the services which international law can, 
must, and will render to the cause of human freedom. 

It is both legitimate and imperative that we should extract from these 
contemporary developments in the law everything which they can 
contribute to the strengthening of the international legal order. While 
we must avoid becoming the children of self-illusion, we must at all 
times recall that progress in political and legal evolution is made by 
exploiting to the full the opportunities which open up before us rather 
than by critical analysis of the limits of those opportunities coupled 
with an insistence on conditions of further progress which are unlikely 
to be fulfilled. There arc many matters in respect of which w T e can and 
must, in view of the complexity of the problems which confront us, 
be content to make progress slowly and even deviously provided the 
general direction of the current is clear. But there are also certain 
minimum conditions which must be satisfied in order that these long¬ 
term processes of political and legal development may operate. These 
may be summarised as being the maintenance of peace, the relaxation 
of a degree of international tension dangerous to peace, and the 
establishment of the measure of international control of armaments 
necessary to dispel the generalised sense of acute insecurity. If these 
conditions can be fulfilled, the promotion and protection of human 
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rights on a universal basis, the reconstruction, in the fields of trade, 
investment and employment policy, of the legal groundwork of world¬ 
wide economic development, and the devotion to the common welfare 
of such new conquests of science as the exploitation of atomic and 
thermonuclear energy, the development of electronics and the explora¬ 
tion of space, become practicable objectives of international policy. 
Security and armaments, therefore, continue to be, as they were when 
the Czar Nicholas II in convening the First Hague Peace Conference 
in 1899 referred to “ the excessive armaments which weigh upon all 
nations ” as “ a crushing burden which the peoples have more and more 
difficulty in bearing ” and must “ inevitably lead to the very cataclysm 
which it is desired to avert,” the final test of the effectiveness of the 
impact of international organisations on international law. All that 
has been achieved will be of little value if the catastrophes of 1914 
and 1939 should be repeated. 

The problem of armaments has always been, and has increasingly 
become, a problem of control. This has been fully recognised by the 
General Assembly of the United Nations which, in its 1957 resolution 
concerning disarmament, 79 repeatedly rings the changes on the concepts 
of control and inspection: the “immediate suspension of testing of 
nuclear weapons with prompt installation of effective international 
control, including inspection posts located within the territories of” 
each of the nuclear powers; the “ complete devotion of future produc¬ 
tion of fissionable materials to non-weapons purposes under effective 
international control ”; the “ reduction of stocks of nuclear weapons 
through a programme of transfer ... under international supervision ... 
to non-weapons uses ”; the “ reduction of armed forces and armaments 
through adequate, safeguarded arrangements”; the “progressive 
establishment of open inspection with ground and aerial components 
to guard against the possibility of surface attack”; the “joint study 
of an inspection system designed to ensure that the sending of objects 
through outer space shall be exclusively for peaceful and scientific 
purposes”; all this remains to be achieved. 

While the problem of control and inspection may be primarily 
political in character, its solution presents an immediate challenge to, 
and may well represent the ultimate test of, the impact of international 
organisations on international law as an element in the development 
of a common law of mankind. In international as in national life 


79 General Assembly Resolution No. 1148 (XII) of November 14, 1957. 
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legal and institutional progress arc independent; only the parallel 
development on a universal basis of international law and international 
organisation, and their constant reinforcement of each other, can make 
possible, in a world of nuclear danger and boundless opportunity, 
the good life which will enable the individual citizen to do justly and 
to love mercy and to walk humbly with his God; and this, in the last 
analysis, is the ultimate object of all law and of all political action. 



4 


WORLD ORGANISATION AND EUROPEAN 
INTEGRATION 

Development of World Organisations 

During the decade which has elapsed since the Dumbarton Oaks 
conversations there have been two major developments in the organisa¬ 
tional structure of international relations, one inspired by the principle 
of the universality of the family of nations, the other by the contrasted 
principle of intimacy of association among like-minded States; the 
question whether these principles are to be regarded as contradictory 
or complementary to each other has been thrust into sharp relief by 
the general political situation. 

A group of world-wide organisations, potentially though not 
yet in fact universal in membership, has been developed on a scale 
unprecedented in previous experience to deal with a wide range of 
the political, economic, social and legal problems of contemporary 
international relations. This world system consists in part of the 
United Nations and of new organisations sponsored by it (such as 
the Food and Agriculture Organisation, the World Health Organisa¬ 
tion and UNESCO), in part of older organisations (such as the Inter¬ 
national Labour Organisation, the Universal Postal Union and the 
International Telecommunication Union) which have been brought 
into partnership with the United Nations within a framework of co¬ 
ordinated effort, and in part of independent inter-governmental 
bodies, old and new (such as the Industrial Property Union, the 
Institute for the Unification of Private Law and the International 
Wheat Council), which have been entrusted with specialised responsibili¬ 
ties on a wholly autonomous basis. However imperfect this world 
system may be and however impatient one may legitimately be with 
the record of achievement to date of the system as a whole, as distinct 
from that of some of its most firmly established constituent parts, it 
represents the most ambitious attempt of recorded history to solve 
progressively the problem of peace, order and good government on a 
world-wide basis. “ All the hopes of future years ” hang breathless 
on its fate, even though the fears and disillusionment of a generation 
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which has not yet had time to adjust itself to the political impact of the 
Second World War, and the political strains of a sharply divided 
world, may have made it difficult for this world system to secure thus 
far either the degree of allegiance and authority or the sense of respon¬ 
sibility and instinctive maturity of political judgment necessary to 
ensure its ultimate success. It has many advantages over earlier 
experiments in international organisation. Until December, 1955, 
there were serious omissions from both its nominal and its effective 
membership, but on balance the inclusion of the United States and 
the USSR in the United Nations and a number of the specialised 
agencies, and the constitution of some of the specialised agencies on a 
wider basis than the United Nations itself, gave the United Nations 
system as a whole a broader geographical basis than the League of 
Nations system at its heyday. Since December, 1955, when eighteen 
States were admitted to membership, the United Nations has become 
almost universal. For the first time since the maritime discoveries 
of the Renaissance period created the elements of a world community, 
the underdeveloped areas are effectively represented in international 
counsels. Specialised machinery is available within the world system 
for handling on an altogether new scale a wide range of the economic 
and social problems confronting it. This includes two of the main 
organs of the United Nations, the Economic and Social Council and 
the Trusteeship Council, with their subordinate bodies; ten specialised 
agencies, the International Labour Organisation, the International 
Bank for Reconstruction and Development, the International Monetary 
Fund, the International Civil Aviation Organisation, the Food and 
Agriculture Organisation, the World Health Organisation, the 
United Nations Educational, Scientific and Cultural Organisation, the 
Universal Postal Union, the International Telecommunication Union 
and the World Meteorological Organisation. An International 
Atomic Energy Agency, an Intergovernmental Maritime Consulta¬ 
tive Organisation and an Organisation for Trade Co-operation 
designed to administer the General Agreement on Tariffs and Trade 
arc in various stages of organisation. New forms of international 
action have been developed, primarily with a view to giving the less- 
advanced areas forms of external assistance in the solution of their 
problems which are not associated with political control. The scale 
of the new international machinery and the rapidity with which it has 
been developed have inevitably thrown into sharp relief both the 
problems of co-ordination which arise whenever the range of 
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governmental action, national or international, is greatly extended and 
the problems of quality which are inseparable from the early stages of 
the transfer of authority from an elite to a mere democratic consti¬ 
tuency. These problems have arisen at a time when the resources of 
statesmanship are sorely taxed by the collapse of the balance of power in 
Europe, which has been the basis of international political relations for 
centuries; the unpredictable consequences of the political liberation of 
the underdeveloped world and the world-wide acceleration of in¬ 
dustrialisation; the extent to which scientific and technological progress 
continues, especially in the military sphere, to outrun political con¬ 
trol responsive to economic and social needs; the urgency of 
economic problems in a period of such far-reaching political 
and economic readjustment; and the increasing social pressure 
upon political forces and economic resources of the claims of the 
common man throughout the world. In the perspective of such 
urgent needs the international organisations tend to be judged by 
standards which few systems of government known to history could 
satisfy. It is altogether healthy that they should be so judged; they 
must be measured not by the standards of previous history but by their 
own professions and the needs they were designed to meet; but in 
so measuring them we must not lose sight of the nature of the measur¬ 
ing rod which we are applying and we must temper vigilance and 
insistence upon the highest standards with patience and charity when 
evaluating their current performance. Lost opportunities frequently 
never recur and it is idle to console oneself for failure in an attempt to 
deal with an urgent problem today by the prospect of dealing with 
it more successfully in some problematical future; but Rome was 
not built in a day and the creation of an effective body of world organi¬ 
sations is not a task for a decade or even for a generation. There 
is no substitute for a universal order as the only basis on which 
civilisation can adapt itself to the needs of an atomic age, and while 
this docs not imply any assurance of success it immensely strengthens 
the case for taking a long view of difficulties and discouragements 
and remaining resolute in the determination that no temporary set¬ 
back shall be allowed to deflect us from the long-term objective of 
an effective world system. The time available for effectively creating 
such a system may, however, be short and it is therefore important, 
when evaluating such temporary set-backs, to combine a long-term 
perspective and infinite patience with an undimmed sense of 
immediate urgency. 
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The Parallel Growth of Regional Organisations 

Simultaneously with the unparalleled development in world 
organisation during the last decade, there has been an equally un¬ 
paralleled development of regional organisations of varying importance, 
stability and functions in virtually all parts of the world. Within the 
structural framework of the United Nations and certain of the 
specialised agencies, regional bodies and activities have developed 
rapidly. The four regional economic commissions of the United 
Nations, the Economic Commission for Europe (ECE), for Asia and 
the Far East (ECAFE), for Africa and for Latin America (ECLA) 
have been entrusted with far-reaching responsibilities and a consider¬ 
able degree of independence; their membership reflects the universality 
of the United Nations. WHO is regionally decentralised under the 
terms of its Constitution, and other specialised agencies, notably 
1LO, ICAO and WMO, have developed continuing arrangements 
for regional co-operation within their general international structure. 
Even more far-reaching developments have occurred within the general 
setting of the Charter, but on a structurally independent basis. In 
the Americas the tradition of such regional action is of long standing; 
though the Organization of American States in its present form is the 
result of a reorganisation undertaken at Bogota in 1948, it remains the 
oldest and perhaps the most stable, but is no longer the most closely 
knit, of the regional organisations. Elsewhere the tradition of such 
action is of more recent growth. In Europe the Briand initiative 
of 1930 1 had no lasting immediate result and a fresh approach to 
the problem of regional action was made in Western Europe during 
the years following the Second World War on a basis which was 
necessarily determined by the political circumstances of the time. 
For historical and functional reasons the Organisation for European 
Economic Co-operation (OEEC) 1 2 * 4 * and the Council of Europe 8 were 
separately established, and there are foci of more limited regional 
co-operation in Western European Union 4-6 (which comprises Britain, 
France, Germany, Italy and Benelux), Little Europe (consisting of 
the six countries which have established the European Economic 
Community, the European Coal and Steel Community 6 and the 

1 Cf. Edouard Hcrriot, Europe (1930). 

3 Cf. H. T. Adam L'organisation europfenne de cooperation tconomique (1949). 

8 Cf. A. H. Robertson The Council of Europe (1956). 

4 6 Cf. A. H. Robertson, “ The Creation of Western European Union ” in 2 European 

Yearbook , 1956, pp. 125-138, with relevant documents, ibid., at pp. 301-357. 

0 Cf. Paul Reuter, La CommunauU Europtcnne du charbon et de Tacier (1953). 
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European Atomic Energy Community, namely France, Germany, 
Italy and Benelux), Scandinavia 7 and the Balkans 8 * (consisting, for 
the purpose, of Yugoslavia, Greece and Turkey). Western Europe 
is, moreover, bound by so many ties to the Atlantic community of 
which it forms a part that these developments in Western European 
co-operation were, naturally and wisely, closely associated with 
wider developments bridging the North Atlantic, including the North 
Atlantic Treaty Organisation * and the International Raw Materials 
Conference. In the Middle East the development of regional organi¬ 
sation has still not passed beyond the experimental stage, but the 
Saadebad Pact of 1937, the wartime activities of the Middle East 
Supply Centre, the League of Arab States, the Pakistani sponsored 
International Islamic Economic Organisation, the still-born proposals 
for a Middle East Defence Organisation and the Baghdad Pact are 
all indications of a process of gestation which may produce in due 
course some more comprehensive form of regional organisation for 
the Middle East. In Asia the picture is equally uncertain. Early 
Indian and Philippine initiatives did not produce any clear-cut 
result; the Council for Technical Co-operation in South and South- 
East Asia (the Colombo Plan), created on British Commonwealth 
initiative, has come to be of somewhat wider scope; a “ basis for 
common action to maintain peace and security in South-East Asia 
and the South-West Pacific was established by the conclusion by 
eight States of the South-East Asia Collective Defence Treaty and the 
Pacific Charter, from which, however, certain Asian States, notably 
India, have dissociated themselves. In the Caribbean and the South 
Pacific there are regional organisations which represent a compromise 
between joint action by the metropolitan powers and the representa¬ 
tion of local communities. In Africa the Commission for Technical 
Co-operation in Africa South of the Sahara was created as an instru¬ 
ment for consultation and co-operation among the metropolitan 
powers; Ghana has become a member and this may foreshadow some 
change in the character of the Commission. 10 The Bandoeng 

7 Gustav Petr6n, “ Scandinavian Cooperation,” 2 European Yearbook , 1956, pp. 60-75, 
with relevant documents, ibid., Vol, 1, 1955, pp. 465-467. 

8 Djuru Nincick “The Balkan Pacts,” 2 European Yearbook , 1956, pp. 76-99, with 
relevant documents, ibid., at pp. 615-629. 

* Cf. Lord Ismay NATO—The First Five Years, 1949-1954. 

10 In February, 1958, a Foundation for Mutual Assistance in Africa South of the Sahara 
was constituted by the Commission for Technical Co-operation in Africa South of 
the Sahara with the participation of Ghana and Liberia to promote new measures 
of technical assistance to supplement that already provided by governments or through 
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Conference of Asian-African countries of 1955 symbolised a political 
grouping extending over Asia, the Middle East and Africa which 
has been of major importance in the United Nations, but did not 
immediately create any continuing organisation. In Eastern Europe 
there is a Council of Mutual Economic Assistance concerning 
which relatively little has been published. In all of these areas the 
scope of regional co-operation includes in varying degrees, actually 
or potentially, economic and social co-operation as well as in some 
cases military security. The problem of the relationships between 
world and regional organisations is therefore not peculiar to Europe; 
though it may assume somewhat different forms in different parts of 
the w'orld its essential elements are much the same in all parts of the 
world. 

Western Europe 

The problem takes, however, a special form in Europe, which 
may well be the testing ground for an attempt to evolve reasonable 
working relationships between world and regional organisations 
which will ultimately be of wider application. In no part of the 
world has the development of regional organisation proceeded more 
intensively in recent years than in Western Europe. The purposes 
and initial achievements of the Council of Europe, the Organisation 
for European Economic Co-operation, the European Coal and Steel 
Community, the European Productivity Agency, the Brussels Treaty 
Organisation, Western European Union, the Northern Council and 
other bodies, are recorded in the valuable European Yearbook pub¬ 
lished on behalf of the Council of Europe. On the Western European 
as on the world front there have been setbacks and reverses, but 
the general trend towards a closer integration of Western Europe, 
politically, economically and socially as well as from a military point 
of view, has become so marked that it is difficult to believe that any 
setback, however serious it may appear at the time, can do more than 
arrest this trend temporarily and deflect it into modified forms of 
organisation. The rejection in 1954 of the plan for a six-country 
European Defence Community was followed immediately by the re¬ 
constitution of the Brussels Treaty Organisation as Western European 
Union on a wider basis including the six countries and the United 


international organisations; assistance provided under the aegis of the Foundation 
is to be arranged bilaterally between donor and recipient governments on terms and 
conditions fixed by the parties concerned. 
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Kingdom; the consequent abandonment of the plan for a six-country 
European Political Community has not prevented the subsequent 
elaboration and adoption of six-country plans for a European Eco¬ 
nomic Community which it is hoped will operate within a free-trade 
zone on a wider geographical basis, and a European Atomic Energy 
Community which has a similar relationship to a European Nuclear 
Energy Agency comprising all OEEC countries. 

It is not surprising that regional organisation should have evolved 
so much further and more rapidly in Western Europe than elsewhere. 
There is no comparable geographical area in which a group of relatively 
small States, sharing a common history and in many respects a 
common tradition, with economies which are in many respects closely 
interlocked and inter-dependent, in some respects competitive with 
and in others complementary to each other, and having played, 
collectively and individually, the decisive role upon the stage of history 
for generations past, confront together a crisis of readjustment to a 
world situation in which the balance of power and relative standards 
of prosperity and well-being have shifted permanently to their dis¬ 
advantage. In such a situation there are elements of high drama 
comparable to those of the great epics of national independence and 
expansion, grim premonitions of one of the great tragedies of history 
offset by a vision of the onward evolution of a civilisation which, if it 
can synthesise the traditions of its past, its inherited skills, and the 
resources of modern knowledge within a framework of political, 
economic and social stability, can still play a distinctive role in world 
affairs which no other part of the world is equipped to play. The 
world as a whole has an interest only less great than that of Europe 
itself in enabling Europe to play such a role, just as it has a comparable 
interest in promoting the full development of the under-developed 
areas, in enabling the United States to maintain a vigorously expand¬ 
ing economy as a vital contribution to the common prosperity, and in 
enabling the USSR and China to overcome the handicaps of their past 
history and play an equal and constructive part in the harmonious 
control of world affairs on the basis of the principles set forth in the 
Charter of the United Nations, the Universal Declaration of Human 
Rights and the Declaration of Philadelphia. 

Apart from these broad political factors, Europe offers special 
potentialities of effective action which cannot be disregarded in the 
present stage of development of world organisation. 
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Interparliamentary Assemblies 

Developments with a far-reaching bearing on the strengthening of 
the institutional framework of international organisation which 
continue to be impracticable on a world basis may be more readily 
attainable in Western Europe. A number of major illustrations are 
suggested by the experience already acquired. The device of an inter¬ 
parliamentary assembly as a means of maintaining contact between 
parliamentary opinion and inter-governmental action has become 
almost common-form in Western European organisations 11 ; in the 
case of the Council of Europe, 12 Western European Union, the 
Benelux Inter-parliamentary Council 13 and the Nordic Council, 14 
this assembly is advisory in character; in the European Economic 
Community, the European Coal and Steel Community and the 
European Atomic Energy Community the Assembly may censure 
the executive authority of the Community, which must thereupon 
resign, 15 and has other powers specified in the treaties. Some con¬ 
solidation of these assemblies and further clarification of the role 
which they can usefully play may well be desirable, but it is already 
clear that their creation is a development of far-reaching significance. 


Co-ordination of Policy and Executive Action 

There have been equally important developments in respect of 
executive action. In certain of the European organisations, notably 
OEEC, Councils or Committees of Ministers are vested with authority 
to take decisions binding on the governments participating in the 
decision 16 and, in a limited number of special cases, on governments 
which are not parties to the decision. 17 In the European Commu¬ 
nities the Council has similar powers and executive powers in respect 
of certain matters are also vested in an executive organ of the 
Community, the High Authority in the case of the Coal and Steel 


11 OEEC remains an exception, but reports on the work of OEEC arc submitted 
regularly to the Consultative Assembly of the Council of Europe. 

12 A. H. Robertson, The Council of Europe (1956) pp. 46-67. 

13 For the text of the convention establishing the Benelux Council see 3 European Year¬ 
book , 1957, pp. 151-155. 

14 Sec 1 European Yearbook , 1955, pp. 465-467. 

15 Article 24 of the Treaty establishing the European Coal and Steel Community; 
Article 144 of the Treaty establishing the European Economic Community; Article 
114 of the Treaty establishing the European Atomic Energy Community. 

10 Cf. Pierre Freymond, ** Lcs decisions de I’Organisation europeenne de cooperation 
economique ” in 11 Annuaire Suisse de droit international , 1954, pp. 65* 90. 

17 See, for instance. Agreement for a European Payments Union, Article 19, 2 European 
Yearbook , 1956, p. 387; European Convention for the Protection of Human Rights 
and Fundamental Freedoms, Article 32, 1 European Yearbook , 1955, p. 331. 
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Community and the Commission in the case of the Economic and 
Atomic Energy Communities. In many cases the problem of executive 
action is one of co-ordinating national action rather than of substitut¬ 
ing international for national action. In League of Nations days the 
harmonisation and synchronisation of economic policy by confi¬ 
dential international discussion among ministers and officials with 
national responsibility for the execution of such policy was regarded as 
a major function of the League which should be steadily developed 
as an alternative to unilateral national action with no prior inter¬ 
national consultation concerning the consequences of such action. 18 
Such co-ordination of policy and action has become more important 
as the result of the acceptance by governments of full employment 
policies. 19 Such co-ordination on a world scale presents great 
difficulty, and the existing machinery and piocedures of the United 
Nations offer little opportunity for it 20 except in respect of matters 
falling within the responsibility of the International Monetary Fund 
and the General Agreement on Tariffs and Trade. There is therefore 
substantial scope for regional co-ordination, either through regional 
organs of the United Nations such as the Economic Commission for 
Europe, the technical committees of which have done substantial 
work of this kind, 21 ’ 22 or through regional bodies such as OEEC. 

Legislative Action through Law'-Making Treaties 

A similar situation exists in respect of international legislative 
action by means of the law-making treaty. We may take illustrations 
from the fields of human rights, the pacific settlement of international 
disputes, extradition, the reciprocal treatment of nationals, the unifica¬ 
tion of private law, and commercial policy. It is still uncertain 
whether the United Nations will be successful in its ten-year-long 
attempt to frame an international Covenant of Civil and Political 
Rights, whether this Covenant, if adopted, will be widely ratified, 
and what measures will be practicable for international supervision 
of its application. The European Convention on Human Rights 
and Fundamental Freedoms 23 is in force for all Members of the 
Council of Europe except France, and the European Commission of 

18 Cf. Salter, Allied Shipping Control (1921) pp. 243-280. 

19 Cf. “ Employment Policy in International Law,” pp. 255-299 below. 

20 Cf Lovcday, Reflections on International Administration (1956) pp. 235-239. 

21-22 Sec Wightman, Economic Co-operation in Europe (1956) pp. 72 -192. 

28 European Treaty Series , Nos. 5 and 9 and 1 European Yearbook , 1955, pp. 317-345; and 
sec P. Modinos, “ La convention europ^enne des droits de I’hommc ” in 1 European 
Yearbook , 1955, pp. 141-172. 
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Human Rights for which it provides is in operation. The unsatis¬ 
factory world situation in respect of the compulsory jurisdiction of 
international courts and tribunals 24 has given an impetus to the 
conclusion of a European Convention on the Pacific Settlement of 
International Disputes. 25 It has never been practicable to conclude a 
general international convention on extradition; a European Extradi¬ 
tion Convention 26 has now been concluded. A number of attempts 
to negotiate a satisfactory general international convention on the 
treatment of foreigners have been unsuccessful. The European 
Convention on Establishment of 19 5 5, 27 signed but not yet ratified 
on behalf of all Members of the Council of Europe except Ireland, 
provides for a liberal regime in respect of entry, residence and expul¬ 
sion and for national treatment on a reciprocal basis in respect of the 
exercise of private rights, judicial and administrative guarantees, 
taxation, compulsory civilian services, expropriation and nationalisa¬ 
tion and, subject to certain restrictions, the exercise of gainful occupa¬ 
tions and access to education; the Convention provides for a 
Standing Committee to deal with matters relating to its application. 
The unification of private law, while not restricted to Europe and 
frequently not including the United Kingdom, is being far more 
vigorously pressed in Western Europe than elsewhere. 28 While the 
General Agreement on Tariffs and Trade 2W now constitutes the 
essential framework of international commercial policy, it has been 
supplemented in important respects on a regional basis by the Code of 
Liberalisation administered by OEEC 30 and the Conventions on 
Customs Valuation 31 and Customs Nomenclature 32 administered 
by the Customs Co-operation Council 33 (also essentially a European 
body); the Treaty establishing the European Economic Community 
gives wide powers to determine commercial policy 34 and to deal with 

21 Cf. Jcnks, “The Compulsory Jurisdiction of International Courts and Tribunals” 
in 47 Annuaire dc Droit Internationals 1957. 

2i> European Treaty Series , No. 23. 

European Treaty Series, No. 24. 

27 European Treaty SerieSs No. 19. 

28 See the successive volumes of International Institute for the Unification of Private 
Law, Unification of Law. 

v$l For the text of the Agreement and of decisions, resolutions and reports relating to its 
application see General Agreement on Tariffs and Trade, Basic Instruments and Selected 
Documents (2 vols. and 5 supplements published 1957). 

80 For the text of the Code sec 3 European Yearbooks 1957, pp. 255-289. 

81 For the text see 3 European Yearbook , 1957, pp. 327-341. 

82 For the text sec 3 European Yearbooks 1957, pp. 341-353; for the important technical 
annex to the Convention sec Brussels Nomenclature (1955). 

83 For particulars of the Council and the text of the Convention establishing it see 
2 European Yearbook, 1956, pp. 469-499. 

84 Articles 110 to 116. 
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related matters, including transport rates and conditions 85 and rules 
governing competition, 36 by Community regulations ; and the crea¬ 
tion of the European free-trade zone now envisaged as a wider frame¬ 
work for the European Economic Community will involve a further 
body of European rules on commercial policy. It is important 
that adequate precautions should be taken to avoid conflict between 
such regional instruments and existing or probable international 
instruments, 87 but subject to such precautions being taken the argu¬ 
ments for vigorous regional action in such cases are cogent. Within 
the broad framework of the common law of mankind there is ample 
scope for a common law of Western Europe prescribing more far- 
reaching rights and duties within a more intimate community. 

International Inspection and Supervision 

In respect of measures of international inspection and supervision 
it may also be possible to proceed farther and more rapidly on a regional 
than on a world basis. A striking example is afforded by the Western 
European Union Agency for the Control of Armaments which satisfies 
itself that undertakings not to manufacture certain types of armaments 
are being observed, controls the level of stocks of specified armaments, 
scrutinises statistical and budgetary information, and undertakes test 
checks, visits and inspections at production plants, depots and forces 37a ; 
regional arrangements of this character may be inadequate as a means 
of controlling long-range weapons but may play an important part in 
the regulation of conventional armaments. Nor is their potential 
usefulness in any way confined to the control of armaments. Wherever 
international inspection and supervision is a necessary concomitant 
of effective international action, and a broader measure of international 
agreement cannot be reached on arrangements for such inspection and 
supervision, the practicability and desirability of regional action in 
Western Europe may call for consideration. 

Judicial Arrangements 

In the judicial, as in the inter-parliamentary and executive spheres, 
an important experiment has been made in Europe by the establish¬ 
ment of a Court the function of which is to “ ensure the rule of law in 

3r> Articles 74 to 84. a< * Articles 85 to 94. 

37 Cf. Jenks, “ The Conflict of Law-Making Treaties ” in 30 British Year Book of Inter¬ 
national Law , 1953, pp. 401-453. 

37a For the text of Protocol No. IV to the Brussels Treaty on the Agency of Western 
European Union for the Control of Armaments, October 23, 1954, see 2 European 
Yearbook , 1956, pp. 329-339. 
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the interpretation and application ” of the Community Treaties and 
regulations made thereunder and the jurisdiction of which is not 
limited to matters arising between States. 37b It is a common feature of 
the development of legal systems that more varied forms of action in 
judicial proceedings become available as the legal system develops. 
In the International Court of Justice only two forms of action are at 
present available, a contested case between States and a request for an 
advisory opinion by the General Assembly, the Secuiity Council or a 
body authorised by the General Assembly to request such an opinion. 
Regional innovation may permit of, and prepare the way for the later 
acceptance on a broader international basis of, a wider range of forms 
of action in international judicial proceedings. Both international 
bodies and natural and legal persons may be parties to proceedings 
before the Court of Justice of the European Communities, and the 
Court is not limited to finding the facts, declaring the law, and de¬ 
termining the nature and extent of the reparation due for any breach 
of an international obligation; it may declare Community action to be 
null and void; it may give a ruling binding on a national court; and 
its judgments are enforceable by a writ of execution in accordance with 
the rules of civil procedure of each State. The European Nuclear 
Energy Tribunal and the European Court of Human Rights represent 
less striking innovations but are also entrusted with types of jurisdiction 
for which no clear international parallel at present exists. In the judicial 
sphere, however, a high degree of caution is desirable in regional 
experiment; it is important that nothing should be done to impair the 
universality of international law by vesting in a regional court a jurisdic¬ 
tion which would result in its developing a regional approach towards 
problems which are essentially universal in character. 38 The importance 
of this consideration is indeed fully recognised in the European Conven¬ 
tion on the Peaceful Settlement of International Disputes, which vests 
jurisdiction in legal disputes between States in the International Court 
of Justice. 

Some of these institutional developments on a regional scale may 
be the precursors of more broadly based international action; others 
may be practicable only on the more limited European stage or, in 

37 b D. G. Valentine, The Court of Justice of the European Coal and Steel Community (1955); 
Louis Dclraux, La Cour de Justice de la Communaute Europfcnne du Charbon el de 
VAcier (1956); Cour dc Justice de la Communaute Europeenne du Charbon et de 
l’Acier, Recueil de la Jurisprudence de la Cour. 

88 Cf. Jenks, M Regionalism in International Judicial Organisation ” in 37 American 
Journal of International Law , 1943, pp. 314-320. 
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certain cases, in respect of those countries which become members of 
highly integrated “ European Communities.” 

The Relation between World and European Organisations 

Such are the terms in which the problem of world organisation 
and European integration must be posed if it is to be approached 
constructively. So posed, the problem transcends the particular 
political conditions which may condition or impede, or, conceivably, 
may dictate, its solution at any particular time. It constitutes a long 
term problem certain elements of which may be determined by the 
temper and outlook of international politics at a particular time but 
others of which must be regarded as permanent. World organisation 
and European integration as a guarantee of the continued influence 
of Europe in wot Id affairs both represent permanent and vital interests 
of Europe and the world community alike. How can we ensure that 
they reinforce each other rather than undermine and frustrate each 
other ? 

Some have seen a clear conflict of principle between the two 
approaches; others, without treating the question as one of principle, 
have argued that in practice they are inconsistent with each other. There 
is nothing new in such a suggestion; it was fully canvassed during the 
discussion of the Briand proposals for closer European union; but it 
is perhaps natural that it should have been stressed with particular 
insistence under the political conditions of recent years. The answer, 
surely, is that whether any such inconsistency exists or is liable to 
develop depends entirely on the spirit in which European integration, 
or any comparable regional movement elsewhere, is originally under¬ 
taken, and on the extent to which the necessary institutional and 
procedural precautions are taken to ensure that such movements do 
not develop a centrifugal momentum which would betray an original 
spirit of full co-operation within a wider community. When the 
world community is profoundly divided by unresolved political 
conflicts and tensions of a fundamental character, the problem of 
establishing mutually satisfactory relations between world and 
regional organisations will be particularly acute and there is liable 
to be disagreement within both world and regional organisations 
concerning the extent to which such relations are practicable and 
desirable. In these circumstances, it is clear that a full settlement of 
the long-term problems involved must await a situation in which 
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more is known of the future climate of international relations and a 
larger measure of general agreement can be secured. 

Meanwhile, as experience has already shown, much can be achieved 
gradually on an empirical basis, partly by defining the principles on 
which the world and the regional organisations respectively will 
proceed in their relations with each other, and partly by working out 
practical modalities of co-operation without prejudice to any insoluble 
questions of principle which it may be wise as well as necessary to 
leave in abeyance. 

Attitude of World Organisations 

The principles and desiderata which are likely to guide the world 
organisations in their approach to the whole matter are reasonably 
clear. The first is that the maximum use should be made of the 
machinery and resources of the United Nations family with a view 
to ensuring that in so far as is possible international action develops 
within its universal framework. The second is that the relationships 
of the world with the regional organisations should be based on the 
mutual recognition that the United Nations organisations have 
world-wide competences and functions within their respective fields 
and their activities can in some cases be made more effective in a 
particular region with the co-operation of regional organisations. 
The third is that the policy-making bodies of the regional organisa¬ 
tions should act at all times in the fullest possible knowledge of the 
policies and programmes of the world-wide organisations. The 
fourth is that there should be close contacts at the secretariat level 
between the world-wide and the regional organisations in order to 
help to reduce duplication and overlapping of activities or divergences 
of policy. 

The basic philosophy underlying these principles and desiderata 
was expressed by the Secretary-General of the United Nations, 
Mr. Dag Hammarskjold, in an address delivered at the Royal Albert 
Hall, London, on December 17, 1953: 

“ Programmes for closer political and economic co-operation 
to meet special regional needs can strengthen the United Nations 
cause, provided they are developed with full recognition of the 
essentially universal interdependence of our world and do not attempt 
to make of regional groupings an extension of exclusive nationalism. 
If they are adjusted to that interdependence I am confident that 
ways will be found for a co-operation between the United Nations 



222 


World Organisation and European Integration 


Organisation and the regional associations and organs which will 
strengthen the universal approach while giving the regional efforts 
added vitality.” The same philosophy is expressed more formally 
in the Preamble to the Agreement between the International Labour 
Organisation and the Council of Europe which recites that “ the 
International Labour Organisation, as a universal organisation, 
attaches the greatest importance to the maintenance and advancement 
in the social and labour field of world standards based on the principles 
set forth in the Constitution of the International Labour Organisation 
and the Declaration of Philadelphia, and, while co-operating with 
the United Nations in the maintenance of international peace and 
security, remains outside the political controversy between nations 
or groups of nations, and is at the disposal of all its Member nations 
to co-operate with them, either severally or through regional organisa¬ 
tions of which they are members in implementing, in the light of the 
world standards evolved through the International Labour Organisa¬ 
tion, the objectives for which the International Labour Organisation 
itself exists.” Proceeding from this general principle the 1LO- 
Council of Europe Agreement defines its immediate purpose as being 
to avoid “ unnecessary duplication and overlapping ” and to facilitate 
“ concentration of efforts with a view to securing the most effective 
use of all the resources available to all the international and regional 
organisations.” The extent to which a particular world organisation 
can apply such a policy will necessarily be conditioned by a variety 
of factors, including the political situation at the time; the possibility, 
in particular fields, of so adjusting world and regional action to each 
other that duplication and confusion are avoided and do in fact 
reinforce rather than frustrate each other; and any other special 
problems with which particular organisations may be confronted as 
the result of their structure or methods of work or the nature of their 
responsibilities. 

Attitude of European Organisations 

The Committee of Ministers of the Council of Europe, in an 
important message to the Consultative Assembly of 20 May 1954, 
approached the problem from the angle of the regional organisations 
m a similar spirit. The message expresses deep concern “ to find 
some procedure for securing co-ordination between the work of the 
Council and that of other international organisations—a co-ordination 
particularly necessary in view of the wide terms of reference of the 
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Council of Europe.” It takes the view that “ it will usually be un¬ 
desirable ” for the Committee of Ministers “ to study the same problem 
at the same time as the ministerial body of another international 
organisation ” but that “ it may often be helpful for the Assembly to 
do so, because it looks upon the issues before it from a different angle.” 
The Committee therefore limit their conclusions to their own activities 
while suggesting that the Assembly might find it useful to adopt some 
of the underlying principles for application in their own case. The 
Committee points out that in the fields set forth in the Statute of the 
Council, comprising “ economic, social, cultural, scientific, legal and 
administrative matters ” and “ the maintenance and further realisation 
of human rights and fundamental freedoms,” the Council is concerned 
“ with any problem, even of technical nature, the solution of which 
might promote greater unity among its Members.” It follows from 
this that the Council “ may, on the European level, study matters which 
are the concern of larger or more specialised international institutions, 
if such a study might result in useful intergovernmental action which 
would not otherwise be possible.” The Committee accordingly suggests 
a procedure which it believes “ will help to make of the Council of 
Europe a framework for the elaboration of common solutions of 
European problems to be sought and put into effect by the international 
organisation most appropriate in each case.” This procedure has 
three main features. It is recognised that “ an examination of the 
work already carried out or contemplated in the same field by other 
international organisations is a necessary preliminary ” and arrange¬ 
ments have therefore been made to have particulars of such work 
made available regularly to both the Committee of Ministers and 
the Consultative Assembly. (Paragraph 17 of the Message.) The 
crucial stage is reached when this examination has been completed. 
“ Where our examination reveals that no other international organisa¬ 
tion is competent in the field there can evidently be no problem of co¬ 
ordination. Where another international organisation is competent, 
the next step will be to ascertain what work it has done or is contemplat¬ 
ing in the matter. At this stage our Committee may either find that 
there is no more work which could usefully be undertaken, or it may 
urge the organisation in question to extend its labours in one direction 
or another. If the organisation is unable or unwilling to respond, 
our Committee could itself take up the question without fear of over¬ 
lapping.” (Paragraph 18 of the Message.) Particularly important is 
the recognition that “ all these cases call for prior understanding 
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between the Council and the organisation in question, which would 
result from negotiation between the Council and that organisation.” 
(Paragraph 19 of the Message.) The Message represents an important 
step in the acceptance by Governments of their responsibility for 
pursuing co-ordinated policies in the various international and 
regional organisations of which they are members. 

In no other regional organisation has a policy towards inter¬ 
national organisations been so fully defined, but the Organisation for 
European Economic Co-operation, the European Productivity Agency 
and, subject to the special responsibilities arising from its supra¬ 
national status, the European Coal and Steel Community act to a 
considerable extent on the basis of the same principles. It would 
seem desirable that the European Economic Community and the 
European Atomic Energy Community should do likewise. 

While these world and regional approaches to the problem do 
not represent an identity of view and the natural differences of 
emphasis between them may be of some importance in the more 
detailed examination of particular problems, their essential signi¬ 
ficance is that the danger, at one stage considerable, of a clash of 
principle between the conflicting claims of universality and regional 
solidarity has been greatly reduced and a foundation laid for the 
settlement of particular problems empirically as they arise. 

Practical Modalities of Co-operation 

On the basis of such an empirical approach considerable progress 
has been made in working out the practical modalities of co-operation. 
The International Labour Organisation, UNESCO and FAO have 
concluded formal agreements with the Council of Europe, and 
the International Labour Organisation has concluded such an agree¬ 
ment with the European Coal and Steel Community. The United 
Nations (at the secretariat level only), WHO and ICAO have made 
less formal arrangements with the Council of Europe, which has also 
made agreements with the International Bureaux of the Unions for 
the Protection of Industrial and of Literary and Artistic Property, 
the Institute for the Unification of Private Law and with the Hague 
Conference on Private International Law. OEEC and the European 
Productivity Agency, while abstaining from making formal arrange¬ 
ments (apart from contracts relating to particular work projects 
entrusted to international organisations), act in close co-operation 
with the international organisations concerned. The executive heads 
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of the United Nations and the specialised agencies have twice, in 1954 
and 1957, met informally in Geneva with the executive heads of the 
European regional organisations to exchange views on problems of 
mutual co-ordination. Arrangements have been made for periodical 
meetings between the executive heads of the European regional organi¬ 
sations and the Director-General of the International Labour Office, 
which has a particularly heavy stake in European affairs. In these 
various ways provision has been made for consultation on matters 
of common concern, appropriate arrangements for attendance at each 
other's meetings and for the exchange of documents and information, 
personal contacts among the technical staff, the rendering of technical 
help and advice, and similar measures. 

In the course of working out the practical modalities of such 
co-operation the principles underlying it are being brought into 
increasingly clearer focus and may gradually crystallise into a collective 
view. The basic principle is that of the interdependence of international 
and European effort. None of the organisations participating in such 
consultations should be regarded as a rival of any of the others; none 
of them has a task which can be isolated from those of the others; 
all of them are dedicated to the progress and welfare of the peoples 
of Europe—the European organisations because they have been created 
for that purpose, and the international organisations because the 
progress and welfare of Europe are an essential element in the progress 
and welfare of the world at large. Interdependence implies consultation 
before commitment, the essence of which is that activities which may 
affect other organisations substantially are not decided upon until such 
consultation has taken place and adequate information is available 
concerning the activities, plans and views of those organisations. 
Nor will such consultation in itself be fruitful unless it is inspired by 
a general policy of each organisation relying primarily upon the others 
in respect of matters with which one of the other organisations is 
particularly equipped to deal; the practical application of this concept 
will inevitably present some difficulty among organisations with 
varied memberships which approach matters from different political, 
economic and social angles, but the existence of such difficulties does 
not impair the intrinsic validity of the concept of mutual reliance by 
interdependent organisations. Consultation is more a matter of habit 
and spirit than of formal machinery; there are, however, certain 
procedural devices, already widely used, such as furnishing policy¬ 
making bodies with full information on the programmes of other 
j. 15 
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organisations bearing on proposals for action, and regular exchanges 
of views concerning needs for research and the best methods for obtain¬ 
ing the information required, which can make an important contribu¬ 
tion to the development of the habit and spirit of consultation. 
Obligations binding States to consult each other before taking certain 
forms of action are becoming increasingly important in contemporary 
international law, especially in regard to monetary and commercial 
policy. 38a We appear to be witnessing the progressive recognition of 
similar obligations in the mutual relations of international organisations; 
it is natural that the process should have proceeded further among 
world organisations and among European organisations than between 
world and European organisations, but the germs of a recognised 
obligation of consultation between world and European organisations 
in respect of matters of common concern are already present. 

Some of the arrangements made include features of special 
interest. The ILO-Council of Europe Agreement, for instance, 
provides that, whenever the Committee of Ministers of the Council 
of Europe deems it necessary to hold a European regional meeting of 
a tripartite character to deal with matters of interest to the Council 
of Europe which are within the sphere of action of the International 
Labour Organisation, it shall propose to the Governing Body of the 
International Labour Office that the latter convene such a meeting. 
The Governing Body agreed in March, 1958, at the request of the 
Committee of Ministers, to convene such a meeting for the examination 
of a draft European Social Charter. The ILO has made a major 
contribution to the technical preparation of the European Code 
of Social Security sponsored by the Council of Europe, 385 the European 
Convention on Social Security Rights for Migrant Workers sponsored 
by the European Coal and Steel Community, 33 the Standard Set of 
Rules on Conditions of Employment in International Road Transport 
Operations annexed to the General Agreement on Economic Regulations 
for International Road Transport sponsored by the Economic Commis¬ 
sion for Europe, 40 the European Convention concerning the Social 
Security of Workers engaged in International Transport sponsored by 
the ILO itself to promote more satisfactory social security coverage 


38 « pp. 287-290, below. 

SH bCouncil of Europe, Consultative Assembly, Ninth Ordinary Session (First Part), 
April 29 to May 4, 1957, Documents , Vol. I, Document 631. 

30 Convention Europeenne concernant la Security Sociale des Travailleurs Migrants. 

40 General Agreement on Economic Regulations for International Road Transport and 
Set of Rules, March 17, 1954. 
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than was possible within the framework of the Standard Set of Rules, 403 
and the Agreements on Conditions of Work and Social Security for 
Rhine Boatmen sponsored by the ILO with the co-operation of the 
Central Commission for Rhine Navigation. 41 These widespread 
variations in the form, procedure of adoption, regional scope and 
political background of the different European agreements on social 
matters have been consistent with a considerable measure of uniformity 
of general policy and a gratifying lack of conflict between the obligations 
resulting from the different instruments primarily because they have 
all taken as their point of departure the common body of international 
obligations evolved by the ILO. The procedural devices adopted to 
secure consistency and uniformity in the drafting of such instruments 
and the practical application of their provisions have varied. It has 
been virtually universal practice to secure the technical co-operation 
of the International Labour Office in the preparation of drafts of such 
instruments and to provide for ILO representation at conferences at 
which they are adopted. In certain cases, of which the Rhine Boatmen 
Agreements and the European Convention concerning Social Security 
of Workers engaged in International Transport are illustrations, the 
International Labour Office has convened and serviced the tripartite 
conferences for the negotiation of European agreements and inter¬ 
governmental conferences for the signature of such agreements. In 
other cases the ILO may be invited to organise a tripartite conference 
advisory to a European body. Sometimes, as in the case of the European 
Convention on Social Security for Migrant Workers, the text of a 
European agreement formally records that it has been framed with the 
collaboration of the International Labour Office. In certain cases 
responsibility for the registration of ratifications is entrusted to the 
ILO; this practice has been adopted both in respect of instruments 
sponsored by the ILO, alone or in co-operation with other bodies, such 
as the European Convention concerning the Social Security of Migrant 
Workers engaged in International Transport and the Rhine Boatmen 
Agreements, and in respect of Conventions sponsored by other bodies 
with ILO co-operation, such as the European Convention on Social 
Security for Migrant Workers, particularly if it is desired to keep open 
the possibility of subsequent accession by States other than the original 
parties. ILO co-operation in arrangements relating to the application 
of these various instruments takes a number of forms. The Agreement 

4i,tt International Labour Office, Official Bulletin, Vol XXXIX, No. 6, 1956, pp. 403-418. 
41 The International Labour Code , 1951, Vol. 2, pp. 837-857. 



228 


World Organisation and European Integration 


concerning the Conditions of Employment of Rhine Boatmen provides 
that the ILO is to participate in the meetings of a tripartite committee 
which is to consider an annual report by each contracting government 
on the application of the Agreement. 413 The European Convention 
concerning the Social Security of Workers engaged in International 
Transport authorises the Director-General of the ILO to convene 
meetings of representatives of the competent authorities of the con¬ 
tracting parties to make such administrative arrangements as may 
be required for the application of the Convention. 4115 The European 
Convention on Social Security for Migrant Workers provides for ILO 
participation in an Administrative Commission responsible for dealing 
with matters relating to the application of the Convention including 
the settlement of accounts. 42 The European Social Security Code 
entrusts the ILO with the examination of reports by governments on 
the application of its provisions 42a ; this arrangement was made to 
avoid duplication between this examination and examination of the 
reports on the application of the ILO Social Security (Minimum 
Standards) Convention, 1952, on which the provisions of the Code 
were based. The Draft European Social Charter provides for the 
participation of an ILO representative in a consultative capacity in 
the deliberations of a Committee of Experts to be appointed by the 
Committee of Ministers of the Council of Europe to consider reports 
submitted by governments which are parties to the Charter. 

A number of interesting arrangements have also been made 
in other fields. FAO has sponsored a Convention for the 
Establishment of a European and Mediterranean Plant Protection 
Organisation 42b which is recognised as the regional plant protec¬ 
tion organisation for Europe under the terms of the International 
Plant Protection Convention, 1951. A European Civil Aviation 
Conference 43 has been convened by ICAO at the request, of the 
Council of Europe. In virtue of the arrangements between the 
European Coal and Steel Community and the General Agreement on 
Tariffs and Trade, the High Authority is bound by the General 
Agreement as if the Community were a contracting party thereto; 
the High Authority is to take part in consultations held under the 

4ia Article 27. 

11 b Article 10. 

*- Article 43. 

4 “ a Article 75. 

4 “ b For the text see 2 European Yearbook , 1956, pp. 505-519. 

43 For the report of the Conference sec 3 European Yearbook , 1957, pp. 463-469; for the 
preparatory arrangements see Vol. 2, 1956, pp. 609-613. 
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auspices of GATT and the Community is bound to accept any recom¬ 
mendation, finding or decision of the Contracting Parties to GATT 
regarding the consistency with the General Agreement of any action 
taken or proposed to be taken by the Community. 44 Similar arrange¬ 
ments between the General Agreement on Tariffs and Trade and 
the European Economic Community will presumably be made in due 
course. A representative of the International Monetary Fund 
regularly attends meetings of the Managing Board of the European 
Payments Union in connection with discussions of problems involving 
both organisations, a particularly significant adaptation of the recipro¬ 
cal representation device in view of the nature of the operational 
responsibilities of the two bodies. A working relationship between 
the International Atomic Energy Agency and such varied types of 
European body as the proposed European Nuclear Energy Agency, 
the European Atomic Energy Community and the European Organi¬ 
sation for Nuclear Research will be necessary. 45 In the Council 
of Europe the practice of regular examination by the Consultative 
Assembly of information reports surveying the current activities of 
the international organisations is growing. Such reports are now 
transmitted regularly by the 1LO, WHO, UNESCO and the High 
Commissioner for Refugees, and the High Commissioner has addressed 
personally both the Consultative Assembly and the Committee of 
Ministers; on the basis of these reports the Assembly has pledged its 
support for the activities of the organisations concerned and urged 
wider ratification of conventions adopted or sponsored by them. 
This practice may well prove to have a double utility—that of placing 
regional action in a better international perspective and that of 
strengthening the links between the international organisations and 
parliamentary circles in the European countries. 

Complementary Nature oe Worij) Organisation 
and European Integration 

It is premature to attempt to strike a balance-sheet of the results 
achieved. At this stage it must suffice to indicate a point of departure. 
World organisation and European integration are not alternative 
and rival approaches to the problem of the future of Europe but 

44 General Agreement on Tariffs and Trade, Basic Instruments and Selected Documents , 
First Supplement, 1953, pp. 17-32 and 84-93, Second Supplement, 1954, pp. 101-116, 
Third Supplement, 1955, pp. 146-169, Fourth Supplement , 1956, pp. 84-96. 

45 pp. 326-340 below. 
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essentially complementary tendencies, each of which can greatly 
strengthen the other. Both movements are confronted with problems 
which may at times seem insoluble; both must expect to contend with 
repeated set-backs before achieving decisive success. Neither can 
hope to provide the whole answer for the problems confronting the 
States which, for this very reason, are committed to both. In these 
circumstances, close co-operation represents the only policy which 
will permit either world organisation or European integration to 
make its maximum contribution to the solution of the problems which 
confront Europe and the world alike as the result of the far-reaching 
changes which make it so imperative that Europe should attain a 
larger measure of unity in order that she may continue to make her 
distinctive contribution to the life of the world community as a 
whole. 
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INTERNATIONAL LAW AND COLONIAL POLICY 

The History of the Relationship between 
International Law and Colonial Policy 

modern international law and modern colonial policy originated 
at much the same time and as the result of closely related conditions— 
the replacement of the medieval empire by the modern state system 
during the age of the great maritime discoveries. During the period of 
almost five centuries which has elapsed since that time, developments 
in the two spheres have frequently reacted upon each other. 

The laws of the Indies promulgated in the Spanish Empire during 
the century following the great maritime discoveries have won general 
recognition as an important chapter in the origins of both international 
law and colonial policy. 1 The Portuguese pioneers in Brazil confronted 
the same dilemma as the Conquistadores, attempted like them to base 
their indigenous policy on high ethical principle, and were confronted 
like them with practical and human difficulties which frequently 
overwhelmed their good intentions. 2 How much of subsequent colonial 
history under every flag and in all parts of the world is unhappily 
foreshadowed by these early conflicts and contrasts between precept 
and practical realisation! 

During the following centuries international law and colonial 
policy impinged upon each other at many points, 3 notably during the 
classical discussion of the freedom of the seas 4 and during repeated 
negotiations concerning trading privileges with colonial territories. 5 
The Treaty of Alliance between England and Portugal on the occasion 
of the marriage of Charles II and Catherine of Braganza, followed 
forty-two years later by the Methuen Treaty, 6 in addition to playing 


1 J. B. Scott, The Spanish Origin of International Law , Vol. 1; Francisco de Vitoria and his 
Law of Nations (1934); C6sar G. F. Castanon, “ Les problemes coloniaux et les 
classiques cspagnols du droit des gens ” in 86 Recucil des Cours , 1954 (II), pp. 561-700. 

2 Rodrigo Octavio, “ Les Sauvages americains devant le Droit,” Recucil des Cours , 
1930, l, Vol. 31, pp. 181-289; Gilberto Freyre, Casa Grande e Senzala (1943) Sobrados 
e mucanbos (1936). 

3 Cf. F. M. Van Asbcck, ” International Law and Colonial Administration ” in 39 
Transactions of the Grotius Society , 1953, pp. 5-37. 

4 Grotius, Mare Liberum ; Gentilis, Advocatio Hispanica. 

6 Butler and Maccoby, The Development of International Law (1928) pp. 219-226, 

6 H. V. Livermore, A History of Portugal (1947) pp. 305, 307 and 327-329. 
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an important part in the development of Anglo-Portuguese commercial 
relations, also marked a significant stage in the opening up of colonial 
territories to international commerce. 

The Great World Settlements, 1713-1945 

The great world settlements following the wars of Louis XIV, 
the Napoleonic Wars and the First and Second World Wars all con¬ 
tained important provisions concerning Colonial policy. The Treaty 
of Utrecht of 1713 provided, on what now seems in retrospect an 
extraordinarily restricted basis, for trading privileges with the Spanish 
colonies. 7 In 1815 the Final Act of the Congress of Vienna provided 
for the suppression of the slave trade. 8 The 1919 settlement * introduced 
the mandate system which w'as based on the principle that the well¬ 
being and development of certain peoples unable to stand by themselves 
under the strenuous conditions of the modern world formed a sacred 
trust of civilisation securities for the performance of which should be 
embodied in the Covenant of the League of Nations. 10 

This broad principle was further defined by the terms of the 
individual mandates which included a general affirmation of the 
responsibility of the mandatory for peace, order and good government 
and the promotion of material and moral well-being and social progress, 
and also, in certain cases, more detailed provisions concerning land 
policy, concessions, and the application to the territories of general 
international conventions. In 1945 the Charter of the United Nations 
introduced an international trusteeship system designed to replace 
the mandate system, 11 embodied a declaration of policy extending the 
principle of the sacred trust in a modified form to all non-self-governing 
territories administered by Members of the United Nations, 12 and 
provided for the regular transmission to the Secretary-General of the 
United Nations for information purposes of statistical and other 
information of a technical nature relating to economic, social and 
educational conditions in non-self-governing territories. 18 The 

7 Butler and Maccoby, The Development of International Law (1928) pp. 223-225. 

8 Wheaton, History of the Law of Nations (1845) pp. 497-498; Nicolson, The Congress of 
Vienna (1946) pp. 211-216; and see McNair, International Law Opinions , 1956, 
Vol. 2, pp. 77-97. 

9 G. L. Beer, African Questions at the Paris Peace Conference (1923). 

10 Article 22 of the Covenant; sec also Van Rees, Les mandats internationaux % 2 vols. 
(1927-1928); Palacios, Los Mandatos internacionales (1928); Quincy Wright, Mandates 
under the League of Nations (1930). 

11 Articles 75-91 of the Charter of the United Nations. 

12 Article 73 of the Charter. 

18 Article 73(e) of the Charter. 
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trusteeship agreements reproduce in a modified form the provisions 
of the corresponding mandates with some significant additions, 
notably references to the development of free political institutions, 
the development of education of various types, and the guarantee of 
freedom of speech, the press, assembly and petition. 

The Brussels and Berlin Acts and International Slavery Convention 

These provisions of the great world settlements have been comple¬ 
mented by a long series of instruments bearing on particular aspects 
of colonial policy or dealing with particular areas and territories. The 
Vienna decisions concerning the slave trade were supplemented during 
the 1840s by agreements concerning reciprocal rights of search at sea 
which finally made them effective. 14 In the last fifteen years of the 
century the Berlin Act 16 and the Brussels Act 16 applied to the 
Conventional Basin of the Congo a broad series of principles concerning 
the suppression of slavery (and not merely the slave trade), demilitarisa¬ 
tion, the restriction of traffic in arms and in liquor, equality of access 
for the commerce of all nations, 17 freedom of conscience, religious 
toleration, and equal protection for religious, scientific and charitable 
institutions without distinction of creed or nation. The Brussels Act 
declared that the most effective means of counteracting the slave trade 
in the interior of Africa included the progressive organisation of 
administrative, judicial and military services, and the construction of 
roads, railways and telegraph lines. 18 It is perhaps not fanciful to see 
in these provisions one of the antecedents of the contemporary concep¬ 
tion of international technical assistance for economic development. 
The Berlin and Brussels Acts were revised at Saint Germain in 1919 
to take account of the development of civilised administration by 
recognised authorities. 19 The International Slavery Convention 20 
adopted in 1926 under the auspices of the League of Nations, which 
has now been ratified by forty-six States, was the first instrument 
dealing with slavery (as distinguished from the slave trade) of world¬ 
wide scope. The Supplementary Slavery Convention, adopted under 
the auspices of the United Nations in 1956, supplements the 1926 

14 Wheaton, History of the Law of Nations (1845) pp. 585 -749. 

15 10 Martens, N.R.G., 2nd Scries, p. 414. 

16 17 Martens, N.R.G. , 2nd Series, p. 345. 

17 Cf. The Oscar Chinn Case, 1934 P.C.I.J., Series A/B, No. 63, pp. 65-152. 

18 Article 1. 

19 14 Martens, N.R.G. , 3rd Series, p. 12; 8 League of Nations Treaty Series , p. 25. 

20 16 Martens, N.R.G. , 3rd Series, p. 303; 60 League of Nations Treaty Series , p. 253. 
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Convention in respect of institutions and practices similar to slavery 
such as debt bondage and serfdom.* 1 

ILO Conventions, 1930-1957 

The increasing emphasis on positive social objectives in both inter¬ 
national and national discussions of public policy has been fully 
reflected in the international consideration of colonial policy. From 
1930 onwards, the International Labour Organisation has adopted an 
important series of instruments concerning colonial policy all of which 
have exercised and continue to exercise a far-reaching influence on 
the policies of colonial powers. 22 

One group of these Conventions deals with forced labour, recruiting, 
contract labour and penal sanctions. The Forced Labour Convention 
of 1930, 23 which has been ratified by fifty-three States, including 
Australia, Belgium, Denmark, France, Italy, the Netherlands, New 
Zealand, Portugal, Spain and the United Kingdom—that is to say 
all of the powers responsible for the administration of non-metropolitan 
territories except the United States—prohibits without qualification 
forced labour for the benefit of private persons, companies or associa¬ 
tions and defines the conditions and guarantees subject to which such 
labour is permitted for public purposes as an exceptional measure during 
a transitional period. The Conventions on the recruiting of indigenous 
workers, on contracts of employment for indigenous workers, and on 
penal sanctions, adopted in 1936 and 1939, supplement the Forced 
Labour Convention and lay down detailed rules concerning the re¬ 
cruitment, transportation, medical protection, conditions of work 
and repatriation of contract labour 24 ; a further Convention of 1947 
deals with the maximum length of contracts of indigenous workers. 26 - 2 * 
While these Conventions have been less widely ratified, they are 
applicable to the majority of British, Belgian and New Zealand ter¬ 
ritories and were described at the time of their adoption by the Secretary 
of the British Anti-Slavery Society as the most significant advance in 
colonial labour policy since the abolition of slavery; they have not 
been ratified by France primarily because of technicalities arising from 

21 Sec United Nations, The Suppression of Slavery (1951); Final Act of the United Nations 
Conference of Plenipotentiaries on a Supplementary Convention on the Abolition of 
Slavery , the Slave Trade and Institutions and Practices Similar to Slavery (1957). 

22 See International Labour Code , 1951, VoJ. 1, Book 10. 

22 Ibid., pp. 951-972. 

24 Ibid., pp. 972-1000 and 1004-1006. 

s55-a« lhid , pp 1001-J004. 
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the fact that they apply to indigenous workers whereas French legisla¬ 
tion no longer distinguishes between indigenous and other workers. 
The Abolition of Penal Sanctions (Indigenous Workers) Convention 
1955 17 provides for the completion of the abolition of penal sanctions. 
The Abolition of Forced Labour Convention, 1957, provides for the 
immediate and complete abolition of forced or compulsory labour 
used (a) as a means of political coercion or education or as a punish¬ 
ment for holding or expressing political views or views ideologically 
opposed to the established political, social or economic system, (b) as 
a method of mobilising and using labour for purposes of economic 
development, (c) as a means of labour discipline, (d) as a punishment 
for having participated in strikes, or (e) as a means of racial, social, 
national or religious discrimination. 28 The 1957 Convention was 
directed primarily at abuses in other parts of the world, 552 but deals 
with forms of forced labour excluded from the scope of the 1930 
Convention and is an important counterpart to it. 

The 1947 Conventions 

Another group of Conventions look to the future rather than the 
past. In 1947 the International Labour Conference adopted four 
Conventions which deal with social policy in non-metropolitan terri¬ 
tories in general,* 0 with industrial relations 81 and labour inspection 32 
in non-metropolitan territories, and with the application to non¬ 
metropolitan territories of the standards laid down in thirteen 
earlier International Labour Conventions reproduced in a schedule, 38 
which deal with such basic aspects of elementary labour protection 
as the age of admission to employment, night work, the weekly rest, 
maternity protection, protection against accidents and workmen’s 
compensation. Taken together, these Conventions represent a compre¬ 
hensive international charter of social policy for non-metropolitan 
territories. The Social Policy (Non-Metropolitan Territories) Conven¬ 
tion is particularly important; in addition to containing important 
provisions concerning migrant workers, remuneration and related 
questions, non-discrimination among workers, and education and 


27 International Labour Office, 38 Official Bulletin, 1955, No. 3, pp. 93-96. 

28 International Labour Office, 40 Official Bulletin, 1957, No. 1, pp. 1-4. 

a ‘* Cf International Labour Office, Studies and Reports, New Series , No. 46, Report of 
the Ad Hoc Committee on Forced Labour, 1953. 

30 International Labour Code , 1951, Vol 1, pp. 931-950 and 1006-1021. 

31 Ibid., pp. 1084-1089. 

32 Ibid., pp. 1090-1094. 

33 Ibid., pp. 1021-1083. 
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training, it lays down general principles concerning the improvement 
of the standard of living which place special stress on avoiding the 
disruption of family life and of traditional social units and on measures 
for the promotion of productive capacity and the improvement of the 
standard of living of agricultural workers. These Conventions were 
adopted by the International Labour Conference with the general 
support of the Governments of the colonial powers. All four Conven¬ 
tions have been ratified by the United Kingdom; France and Belgium 
have ratified the Social Policy (Non-Metropolitan Territories) Conven¬ 
tion, the Right of Association (Non-Metropolitan Territories) Conven¬ 
tion and the Labour Inspectorates (Non-Metropolitan Territories) 
Convention; of the metropolitan powers responsible for territories 
in Africa, Portugal and Spain alone stand outside the network of 
obligations. 

The 1947 Conventions represent a significant broadening in the 
scope of positive and specific international obligations relating to 
economic and social progress as an object of colonial policy. Through¬ 
out the earlier history of international action in respect of colonial 
policy a limited number of special topics tended to monopolise atten¬ 
tion. The slave trade and slavery, demilitarisation, the restriction of 
the traffic in arms and liquor, the open door; these were the recurring 
themes of successive international instruments. The terms of the 
League of Nations mandates and the work of the Permanent Mandate 
Commission covered, of course, a much broader field and embraced 
virtually every aspect of colonial policy, but were limited to four 
Middle-Eastern, two East African, five West African and four Pacific 
territories, some of them of relatively minor importance. Trust agree¬ 
ments comparable in their general scope and legal effect to the mandates 
are now in force for four Pacific, three East African and three 34 West 
African territories; of these Tanganyika is the only major territory. 
The 1947 Conventions, on the other hand, are comprehensive in 
potential geographical range; they represent the most far-reaching 
standards of social policy for non-metropolitan territories ever evolved 
by international agreement; the extent to which they have been ratified 
makes it reasonable to claim that there are now accepted international 
standards of colonial policy in respect of a wide range of economic 
and social issues of urgent and critical importance; and the method 

34 Four prior to Togoland under British trusteeship becoming a part of independent 
Ghana; Togoland under French trusteeship is in process of becoming an autonomous 
republic. 
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of approach which they represent can be further developed to cover a 
wider range of subjects in the future. 

Changes in the Prospects for International Co-operation in Respect of 
Colonial Policy, 1945-1957 

Concurrently with these developments, which have grown slowly 
out of a long tradition and which, taken in themselves, appeared to 
offer such a bright hope of constructive international co-operation in the 
field of colonial policy, particularly in regard to economic and social 
questions, there have emerged out of the aftermath of the Second 
World War certain problems and tendencies which have resulted in 
acute political controversy concerning the extent to which questions of 
colonial policy can properly be regarded as matters of international 
concern suitable for regulation or decision within a framework of 
international law and organisation, and which have indeed tended to 
provoke a sharp reaction on the part of the countries with colonial 
responsibilities against any attempt to deal with problems of colonial 
policy on an international basis. To appraise these problems and 
tendencies it would be necessary to enter the field of political contro¬ 
versy, but they can at least be enumerated and perhaps to some extent 
clarified without departing from objectivity. 

It is the professed policy of a leading great power to undermine 
the remaining colonial empires in every possible way. A large number 
of other States, while maintaining the friendliest relations with the 
colonial powers, are critical of the colonial tradition on ideological 
grounds associated with the development of their own national 
independence. 86 The United States, which was the original home of 
this approach to the problems of colonial policy, has tended, with the 
growth of her strategic and economic responsibilities throughout the 
world, to admit that the problems of colonial policy are too complex 
to admit of rapid or simple solutions, but her original attitude has 
been inherited by countries in Latin America, in Asia and in the 
Middle East which are proud of their newly won independence and 
influence, and not unnaturally believe it to be their mission to assist 
other peoples, in Africa and elsewhere, to secure the freedom and 
independence which they have themselves achieved. These forces 
have inevitably given encouragement and stimulus to national move¬ 
ments in many parts of the colonial world, which look to India, 
Pakistan, Ceylon, Burma, Malaya, Indonesia, the Philippines, Viet-Nam, 

36 See, for instance, Sir Alan Burns, In Defence of Colonies (1957). 
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Cambodia, Laos, Israel, Egypt, Iraq, Syria, Lebanon, Jordan, Libya, 
Tunis, Morocco, the Sudan and Ghana, as pioneers in a world¬ 
wide movement of liberation which represents the most revolutionary 
intercontinental shift of political power and influence since the age 
of the great maritime discoveries. 

Differing Responses of the Colonial Powers 

Confronted with this situation, the colonial powers have pursued 
varied policies in different situations. 86 In some cases, notably within 
the British Commonwealth, a sustained attempt has been made to 
promote the gradual development of new political communities capable 
of adapting the British tradition to their needs as autonomous and 
equal partners in a world-wide commonwealth. 87 The equal partnership 
in the Commonwealth of the United Kingdom, Canada, Australia, 
New Zealand and South Africa, which was the immediate outcome of 
the epoch-making decisions of 1926 and 1931, has now been extended 
to include, in a new form, India, Pakistan, Ceylon, Ghana and Malaya. 
Further constitutional experiments tending in the same direction are 
now in progress in many parts of the world, notably in the Federation 
of Rhodesia and Nyasaland, Nigeria, and the West Indies. In other 
cases, notably within the French Union and the Portuguese Empire, 38 
reliance has been placed upon ideals of political unity, cultural and 
spiritual assimilation and economic solidarity as safeguards against 
disruptive influences. The colonial conception has been superseded by 
one which in some respects recalls that of the later Roman Empire, 
the conception of the common citizenship, in a united political system, 
of those of the citizens of home and overseas territories alike who 
share a common culture and civic life which transcends differences of 
race and national origin. 89 This conception was until recently the 
unquestioned basis of the French Union; it continues to be the accepted 
policy of the Portuguese Empire. France, in 1957, adopted a policy 
of local autonomy for African territories 40 which appears to have been 

36 For a comparative survey as of 1947, see F. M. van Asbeck, “ Le Statut actucl des 
pays non-autonomes d’outre-mer,” in 71 Recueil des Cours , 1947 II, pp. 349-472. 

37 See, for example, Keith, Responsible Government in the Dominions (2nd ed., 1928); 
Duncan Hall, The British Commonwealth of Nations (1920); Zimmern, The Third 
British Empire (2nd ed., 1927); P. J. N. Baker, The Present Juridical Status of the British 
Dominions in International Law (1929); Latham, The Law and the Commonwealth (1949). 

3H Marcelo Caetano, Tradigdes , principles e metodos da colonizagao portuguesa. 

30 Cf. Cromer, Ancient and Modern Imperialism (1910). 

40 See the parliamentary reports concerning the Loi-Cadre for French overseas terri¬ 
tories, in particular Assemble Nationale , 3 dme Legislature , Session Ordinaire de 
1955-1956, Documents Nos. 1242 and 2232, and Conseil de la Ripublique , Session 
Ordinaire de 1955-1956, Document No. 496. 
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influenced by the British tradition. Belgian policy continues to place 
the accent on economic and social progress rather than on political 
or cultural advance. 41 Of Soviet policy in the non-Russian territories 
of the Soviet Union we know too little to make valid comparisons; 
it appears to have been based traditionally on political and economic 
assimilation qualified by cultural autonomy, 42 but to be confronted by 
serious strains. 48 Our recent knowledge of Chinese rule of non- 
Chinese peoples 44 is still more incomplete. It is still too early to assess 
the success or long-term results of these various policies and any attempt 
to achieve fuller international co-operation in the field of colonial 
policy must clearly take them all into account. 

The Permanent Mandates Commission and the Trusteeship Council 

Before there was any opportunity for these various forces to reach 
a new equilibrium, an important change took place, partly as the result 
of the differences between the relevant constitutional provisions and 
procedures of the League of Nations and those of the United Nations, 
partly as the result of the general political situation, in the manner 
in which questions of colonial policy are considered internationally. 
The Permanent Mandates Commission of the League of Nations was 
a semi-judicial body whose members were selected for their outstanding 
personal qualifications and their independence of governments; it 
met in private and worked in a spirit of critical but close co-operation 
with the representatives of the mandatory powers; its relationship 
with them was indeed, as the conception of a mandate implied, 45 
essentially one of mutual trust; it secured an enviable reputation for 
impartiality and enjoyed a measure of authority which gave great 
weight to its findings. The Trusteeship Council of the United Nations 
and the Committee appointed by the General Assembly to examine 
the information concerning non-self-governing territories received 
from the administering powers have begun their work under less 
favourable conditions. They consist of political representatives of 
governments; they meet in public and, as there are fundamental 
divergences of approach between the governments represented and wide 
variations in the extent and nature of their responsibility for the 
matters under review, their proceedings tend to be political in character; 

41 Pierre Ryckmans, La Politique Coloniale (1933). 

42 Cf. Stalin, Marxism and the National and Colonial Question. 

43 Cf. Olaf Caroe, Soviet Empire (1953). 

44 Cf. Owen Lattimore, Inner Asian Frontiers of China (2nd ed., 1951). 

46 Cf. Lauterpacht, Private Law Sources and Analogies of International Law (1927) p. 200. 
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the spirit of co-operation in a common undertaking which was the 
essence of the mandates system has been almost wholly lacking. 46 The 
legal powers of the Trusteeship Council are greater in certain respects 
than those of the Permanent Mandates Commission; it is, for instance, 
entitled to send visiting missions to trust territories; but legal powers 
are no substitute for mutual trust. Britain, France and Belgium have 
all stated their grave misgivings concerning the future of international 
co-operation in respect of colonial policy as at present organised through 
the United Nations; Portugal contends that as her overseas territories 
are overseas parts of metropolitan Portugal they fall outside the provi¬ 
sions of the Charter relating to non-self-governing territories. The 
position has been further complicated by the extent to which the political 
issue of self-determination has been injected into the discussion of 
economic and social co-operation, notably in connection with the 
proposed Covenant of Human Rights. While it would be unreasonable 
to assume that there is no hope of a larger measure of understanding 
in a calmer political situation, it is not unnatural that in the circum¬ 
stances which have in fact existed in recent years there has been a 
growing tendency on the part of the colonial powers to invoke in 
respect of colonial questions the provision of the Charter that nothing 
contained therein shall authorise the United Nations to intervene in 
matters which are essentially within the jurisdiction of any State or 
require Members to submit such matters to settlement under the 
Charter. Any such action tends, however, to exacerbate still further 
anti-colonial sentiment. 

Certain elements in this situation may prove to be of a transitional 
character. The grant of full independence to an increasing number of 
territories, while accentuating the international pressure on particular 
territories which are still in crucial stages of development towards 
independence or present the peculiarly complex problems of multi¬ 
racial communities, may also tend to ease the general strain. The 
Trusteeship Council may tend to lose some of its importance as further 
trust territories become independent and the special constitutional 
rules governing its composition (which provide for the ipso jure repre¬ 
sentation of permanent members of the Security Council and of 
administering powers and the election of further members in such 
numbers as may be required to maintain an equal representation of 
administering and non-administering powers) may result in a significant 

4R For a full account of the position see Emil J. Sady, The United Nations and Dependent 
Peoples (1956); C. E. Toussaint, The Trusteeship System of the United Nations (1956). 
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shift in the balance of forces within the Trusteeship Council if any 
member of the Security Council with experience as an administering 
power should cease to be responsible for the administration of trust 
territories. In this uncertain situation it might be in the interest of 
widely diverging schools of thought to envisage the creation of a new 
advisory commission, having a relationship to the Trusteeship Council 
analogous to that of the Permanent Mandates Commission to the 
Council of the League of Nations, and generally similar to the Mandates 
Commission in composition and procedure, the recommendations of 
which would enable the Trusteeship Council to take as the point of 
departure of its work a body of impartial and authoritative advice 
based on practical experience of the problems of trust territories, 
rather than a clash of conflicting political considerations. There is, 
however, no indication that such an arrangement would be acceptable 
in present circumstances to any of the parties concerned. 

The Present Position and the Outlook for the Future 

We are thus confronted with a major dilemma. On the one hand, the 
colonial problem has increasingly become one of the most explosive 
issues in current international relations; on the other hand, the con¬ 
structive part which can be played by the development of international 
law and international co-operation concerning questions of colonial 
policy has been in large measure obscured by the extent to which 
political issues and controversy have held the centre of the scene. 
Starting from this broad analysis of the stage which has now been 
reached in the development of an international approach to the 
problems of colonial policy, is it possible to draw from a historical 
approach to the whole subject certain general conclusions concerning 
future lines of action? 

Some will, of course, take the view' that colonialism is entirely a 
thing of the past and any discussion of international law and colonial 
policy an anachronism. No one who is conscious of the immensity 
of the problems still awaiting solution in Africa and elsewhere and 
of the supreme importance of ensuring that the transition beyond 
colonialism leads to progress and not regression and produces a world 
of national and personal freedom and not a world of chaos will 
dismiss the matter so lightly. International co-operation—and 
international law as an essential element in the basis of such co¬ 
operation—have an important part to play both in facilitating the 

j. 16 
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contemporary transition by processes of orderly change and develop¬ 
ment and in resolving the problems of a post-colonial era. 

The present position and outlook in regard to the contribution of 
international law to fuller international action concerning the con¬ 
temporary transformation of the colonial scene may be summarised 
in five propositions which may be of assistance in an attempt to resolve 
the dilemma by which we are confronted. 

The Scope of Existing International Law relating to Colonial Policy 

The first of these propositions is that there now exists a substantial 
volume of international law relating to colonial policy, some of it of 
highly respectable antiquity and authority, consisting partly of rules 
of customary law and partly of the provisions of widely or generally 
accepted law-making treaties which have become in recent times 
increasingly comprehensive in character. There is a considerable 
body of law governing title to colonial territory which deals with such 
matters as discovery, effective occupation, prescription, the doctrine 
of the hinterland, and the abandonment of territory. 47 While this 
body of law is based primarily on evidence of the customary practice of 
States, it has been clarified by the provisions of the Berlin Act 48 
and by an important series of diplomatic discussions and arbitrations, 
including the Oregon controversy, 49 the Delagoa Bay Arbitration, 60 
the British Guiana 51 and Alaska Boundary 32 Arbitrations, the Island 
of Palmas Case 63 and the Legal Status of Eastern Greenland Case. 64 
There is also a considerable body of practice and precedent concerning 
protectorates and other forms of dependency of one State upon 
another and the legal effect of various types of changes in the political 
status of protected States and protectorates on treaty obligations, 
concessions, property, contracts and private rights generally. 66 Much 
of the general international law relating to the treatment of foreigners 
also has considerable significance for colonial territories. The pro¬ 
blems dealt with in this body of customary law were the crucial 

47 See, for example, M. F. Lind ley, The Acquisition and Government of Backward Territory 
in International Law (1926). 

48 Geoff rey de Courccl, Vinfluence de la Conference de Berlin de 1885 sur le droit colonial 
international (1935). 

49 1 Moore, International Arbitrations, 1898, pp. 196-236. 

50 5 Moore, International Arbitrations, 1898, pp. 4984-4985. 

61 Lauterpacht, Private Law Sources and Analogies of International Law (1927) pp. 227- 
233. 

62 Ibid., pp. 233-237. 63 Scott, Hague Court Reports , Second Series, pp. 84-131. 

64 P.C.LJ. , 1933, Series A/B, No. 53, pp. 22-147. 

56 See, for example, Despagnct, Essai sur lesprotectorats (1896); Hall, Foreign Jurisdiction 
of the British Crown 0894); Smith, Great Britain and the Law of Nations , Vol. 1 (1932). 
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problems of an earlier stage of historical development. The settle¬ 
ment of boundary controversies in North America by arbitration 
and the peaceful partition of Africa through the co-operation of the 
powers in the Concert of Europe were achievements comparable in 
historical importance to the colonial problems which now preoccupy 
us. The customary law evolved at that period throws little light on 
the new problems which now confront us, but it has lost none of its 
historical significance as an illustration of the successful handling of 
major international problems by a combination of law and diplomacy 
and has been supplemented to an ever-increasing extent by a wide 
range of law-making treaties, by the provisions of successive world 
settlements, by the special instruments governing certain areas and terri¬ 
tories, and by the complex network of instruments governing economic 
and social affairs, many of which are applicable to colonial territories. 

The Part Played by the Colonial Powers in the Development of the 
Existing Law 

The second proposition is that the existing law has been developed 
with the full assent and co-operation of the colonial powers and owes 
its validity and effectiveness to that assent and co-operation. In so 
far as the existing law is of customary origin it derives its validity from 
the past practice of the colonial powers. In so far as it is based on 
the awards of arbitral tribunals, the authority of these awards rests 
ultimately on the submission of the questions at issue to the tribunals 
by the powers concerned. In so far as the existing law consists of the 
provisions of law-making treaties, these treaties were negotiated 
among the powers concerned and derive their binding force from 
ratifications by them. The existing law is not something which has 
been imposed upon the colonial powers; it is their own creation. It 
is not only in a juridical or formal sense that this is true. In large 
measure, the development of international standards of colonial 
policy has been, from the time of Francisco de Vittoria onwards, a 
recognition by the powers concerned of their own moral responsibilities. 

The Scope for Further Development 

The third proposition is that, in respect of colonial policy as in 
other respects, international law and organisation still lag behind the 
needs of international life, and it is therefore only natural that they 
should be further developed in the future, and developed more rapidly 
and on a more comprehensive basis than in the past, by methods the 
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usefulness and effectiveness of which have been tested by experience. 
The crucial political questions concerning the nature of the association 
between home and colonial or overseas territories and the method and 
pace of political development cannot of course be dealt with in this 
way. In so far as these questions, which have always been regarded 
as essentially national in character, are injected by political forces 
into international discussions, they are a challenge to the resources of 
diplomacy rather than an issue which can be dealt with by the develop¬ 
ment of law and organisation. But the nature and magnitude of 
the task confronting diplomacy in such a situation depends largely on 
the extent to which the contribution made by the colonial powers 
to the maintenance of peace, order and good government, the 
protection of human rights and the promotion of economic and social 
progress is generally recognised, in the first instance in the territories 
concerned and secondarily elsewhere. In this indirect sense the 
development of further international co-operation, within a frame¬ 
work of law and organisation, in regard to the economic and social 
aspects of colonial policy is a significant contribution to the solution 
of the underlying political problems. 

The Need for a New Perspective 

The fourth proposition is that the revolutionary pace of political, 
economic and social development throughout the world since the 
First, and more particularly since the Second, World War has presented 
a challenge to the capacity of the law to adapt itself to changing needs 
and resulted in a situation in which influential elements of inter¬ 
national public opinion are sceptical of or frankly hostile towards 
the policies of the colonial powers and attach little value to the 
elements of tradition, historical continuity and respect for law and 
order which we have been taught to regard as essential foundations 
for the healthy development of systems of stable self-government 
capable of securing personal freedom, reasonable integrity in govern¬ 
ment, and economic and social progress. We cannot measure up 
to this challenge with the intellectual equipment of a generation ago, 
and before we attempt to determine our response to it we must first 
overcome our instinctive intellectual aloofness and fully understand 
the challenge itself. It is futile to take refuge in the dogma of 
sovereignty which no longer commands the respect of those who 
challenge the existing order. Our West European historical per¬ 
spective must be corrected by a reading of the works which are shaping 
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the current intellectual attitudes of other continents if we are to grasp 
the essentials of the present conflict of ideologies on colonial questions. 
The importance of the contributions to the discussion of these issues 
made by writers from both North and Ibero-America has long been 
recognised 6e ; the relevant contemporary literature of Asia, the 
Middle East and Africa is now of equal importance. 67 Full apprecia¬ 
tion of the general significance of this literature has become an essential 
part of the intellectual training of anyone who would understand 
the political and moral forces which have created the international 
problem which now confronts the colonial powers. It is idle to 
disregard these forces; they are vital; they are growing in strength; 
and the civilisation of Western Europe must come to terms with them 
on a basis of mutual respect and co-operation or it will be over¬ 
whelmed by them. The first step towards such respect and co¬ 
operation is an adequate understanding of the dynamic forces which 
have been released in the world at large by two world wars. This is a 
task which calls for the highest qualities of objectivity, judgment and 
poise. 


Continued Need for Imaginative Leadership 

The fifth proposition is that if international law is to remain an 
important factor in one of the most vital fields of international relations 
and the policy of the colonial powers is to continue to command the 
confidence and respect of informed and moderate international public 
opinion, it is imperative that the leading colonial powers should 
continue to give positive, imaginative and dynamic leadership in the 
development of international standards of colonial policy and appro¬ 
priate international agreements and understandings on the subject. 

66 As illustrations of the relevant Ibero-American literature see Garcilasso dc la Vega, 
Comentarios reales; Sarmiento, Facundo ; Jose Enrique Rodo, Ariel; Carlos Octavio 
Bunge, Nuestra America ; Ingenicros, El hombre mediocre; Alcidcs Arguedas, Pueblo 
enfermo ; Carraciolo Parra-Perez, El regimen espahol en Venezuela , Miranda y la 
revolucidn francesa ; Jose Vasconcellos, La cultura cn Hispano-America, La Raza 
cos mica, Ulisses Criollo , 4 vols.; Haya de la Torre, Par la emancipation de America 
Latina , A donde va Indo america ?; Ramiro Guerra V Sanchez, Azucar y poblacidn 
en las Antilles; Pedro Calmon, Espirito de sociedade colonial. 

57 See for instance Nehru, Glimpses of World History (1934) and The Discovery of India 
(1946); Pannikar, Asia and Western Dominance (1953); U Nu, Burma under the 
Japanese (1954); Kotewala, An Asian Prime Minister's Story (1956); Soetan Sjahrir, 
Out of Exile (1949); C. P. Romulo, Crusade in Asia (1955); Ameer Ali, The Spirit of 
Islam (1922); Antonius, The Arab Awakening (1938); M. Neguib, Egypt's Destiny 
(1955); H. Bourguiba, La Tunisie et la France; vingt-cinq ans de lutte pour une coopera¬ 
tion litre (1954); Chaim Weizmann, Trial and Error (1949); Ben Gurion, The Rebirth 
and Destiny of Israel (1954); Burghardt du Bois, The World and Africa (1947); Azikiwc, 
Renascent Africa (1936); Kwamc Nkrumah, Autobiography (1957); J. C. de Graft 
Johnson, African Glory (1955); O. Awolowo, Path to Nigerian Freedom (1947). 
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By so doing they will not in any way betray or depart from traditions 
of which they are rightly proud; they will fulfil them and by fulfilling 
them ensure that those traditions remain the basis for further develop¬ 
ment in the future. Sir Maurice Bowra, in a notable comparative 
study of literary epics, introduces his discussion of Camdes with the 
comment that the achievement of Portugal in the fifteenth and six¬ 
teenth centuries “ is one of the wonders of history and marks with 
dramatic significance the transition from a limited Mediterranean 
outlook to a vision which embraced half the globe.” 68 The key to 
the twentieth century is that the world is now passing through a 
similar transformation in international relationships which will call 
for a comparable effort of political leadership of an altogether new type. 

Lines of Further Advance 

Where is the immediate scope for such leadership in the field of 
international co-operation in respect of colonial policy? How far 
can such leadership be given effectively in the context of the present 
political situation and while international relations generally continue 
to be subject to the present strains and tensions? There are certain 
lines of advance of which far-sighted and courageous leadership will 
be prompt to take advantage. 

Ratification of Existing International Instruments 

In the first place, there are a number of instruments dealing 
directly with the economic and social aspects of colonial policy which 
have been widely supported by governments but still not sufficiently 
widely ratified. Conspicuous among these are the 1947 Conventions 
of the ILO. They represent a charter of economic and social policy 
of far-reaching implications but ratification would not involve political 
problems or consequences which would naturally lead a prudent 
government to hesitate. Broader ratification and application of these 
Conventions by France, Belgium and Portugal would be an important 
step in recovering the moral initiative. 

Further Extension to Non-Metropolitan Territories of Law-Making 
Treaties 

In the second place, there is scope for further progress in the 
application to non-metropolitan territories of the network of law¬ 
making treaties dealing with a wide range of economic and social 

68 From Virgil to Milton (1945) p. 86. 
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subjects which has come to play so large a part in current international 
relations. It is sometimes suggested that such treaties should be 
regarded as automatically applicable to the non-metropolitan terri¬ 
tories of ratifying States. This is hardly a realistic approach for it 
overlooks the practical difficulties frequently involved in applying 
the provisions of such treaties immediately to territories in varying 
stages of economic and social development and would for this reason 
tend to have the effect of preventing or greatly delaying ratification 
on behalf of the metropolitan territories. 69 There is also a more 
fundamental difficulty: the essence of constitutional progress in colonial 
territories is the progressive devolution of an ever-increasing measure 
of responsibility to local governments and legislatures; there is a 
direct conflict between this policy and the automatic application 
to such territories on the responsibility of the metropolitan govern¬ 
ment of treaty obligations relating to economic and social problems. 
But without taking a dogmatic or ideological position on the subject 
there is great scope for intensive effort to secure the fuller and prompter 
application to non-metropolitan territories of the important and 
growing body of law on the economic and social problems of the 
world community embodied in general law-making treaties. 

Regional Co-operation in respect of Non-Metropolitan Territories 

In the third place, there now exist for each of the main groups of 
non-metropolitan territories regional arrangements which have been 
developed by the powers directly concerned to provide facilities 
for co-operation among them. These arrangements include the 
Caribbean Commission and Research Council and the West Indian 
Conference, for the Caribbean 60 ; the South Pacific Commission, 
Research Council and Conference, for the South Pacific 61 ; and the 
Co-ordinating Commission for Africa South of the Sahara with a 
number of auxiliary bodies, for Africa South of the Sahara. 62 All 
of these arrangements are designed to provide facilities for co¬ 
operation among the parties directly concerned to grow naturally 
without the interference of great power rivalries or ideological con¬ 
troversy. One significant feature of these arrangements is the 
association with them, particularly in the West Indian and South 

i9 Cf. J. E. S. Fawcett, “ Treaty Relations of British Overseas Territories/* 26 British 
Year Book of International Law, 1949, pp. 86-107. 

60 Cf. A. B. Fox, Freedom and Welfare in the Caribbean (1949). 

61 Cf. F. M. Keesing, The South Seas in the Modern World (Rev. ed., 1945). 

02 Hailey, An African Survey (Rev. ed., 1957), p. 1610. 
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Pacific Conferences, of representatives of the peoples of the territories 
concerned. In 1957 Ghana became a member of the Co-ordinating 
Commission for Africa South of the Sahara. If developed with 
vigour and imagination, and used as the instruments of dynamic 
policies of economic and social progress, these arrangements can 
make a major contribution to the future of colonial policy. The 
extent to which they do so will, however, depend on the degree in 
which provision is made for full association of the peoples of the 
territories concerned in these various arrangements. 

The Relation of Such Regional Arrangements to World Organisations 

In the fourth place, these regional arrangements are unlikely to be 
adequate unless they can draw upon the full resources of the organised 
international community. In such fields as labour, health, education, 
agriculture and industrial development the specialised agencies related 
to the United Nations, and notably the International Labour Organisa¬ 
tion, the World Health Organisation, UNESCO, the Food and Agri¬ 
culture Organisation and the International Bank, can make a major 
contribution towards reinforcing the efforts of regional bodies, partly 
by formulating standards of policy on a basis of a broad international 
experience, partly by the direct provision of technical assistance at the 
request of the governments concerned, in some cases by the provision 
of financial resources for development schemes. In all these various 
ways the international community can strengthen and consolidate 
national and regional effort. 

Even the most wholehearted adoption of these modest suggestions 
would not suffice to solve the problems which confront us but they 
would represent an important step in the right direction and perhaps 
prepare the way for the adoption, in an appropriate political context, 
of an agreed statement of policy by the colonial powers which would 
respond generously to the challenge of the times and enable them to 
recover fully the moral initiative to which their record of accomplish¬ 
ment so fully entitles them. 

The Legal Framework of Post-Colonial Policy 

There is, however, an important and increasing area of the world 
which is now in a post-colonial rather than a colonial stage of develop¬ 
ment. Has international law any special contribution to make to 
this stage of development? It is, of course, characteristic of this 
stage that special rules yield progressively to a wider application of the 
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general law; but there may be respects in which special rules continue 
to have an important part to play for a period or in which principles 
or rules of a general character are of special practical importance. 

Indigenous and Tribal Populations in Independent Countries 

The attainment of national independence by multi-racial and other 
mixed communities comprising populations in widely varying stages 
of economic and social development does not in itself eliminate the 
need for special protection of the indigenous and other tribal and 
semi-tribal populations in such communities pending their full integra¬ 
tion in the national life; it may, indeed, in certain cases accentuate the 
need for such protection; international guarantees and standards of 
such protection therefore continue to be desirable. The obligation 
of Members of the League of Nations under the Covenant “ to secure 
just treatment of the native inhabitants of territories under their 
control ” applied to such populations. The declaration contained in 
the Charter of the United Nations concerning the policy to be followed 
by Members “ responsible for the administration of territories whose 
peoples have not yet attained a full measure of self-government ” is 
not interpreted as applying to them despite cogent argument, notably 
by Belgium,•* that on every ground of principle it should be regarded 
as applicable. There have, however, been other developments. The 
International Labour Organisation which, as we have already seen, 
elaborated with the full support of the colonial powers a comprehen¬ 
sive charter of economic and social policy for non-metropolitan 
territories which is now widely in force, has also taken the initiative 
in elaborating, likewise with the full support of the countries primarily 
concerned, a similar charter for the protection of indigenous, tribal 
and semi-tribal populations in independent countries. This charter 
is embodied in a Convention and Recommendation adopted by the 
International Labour Conference in 1957. These instruments deal 
with matters of general policy, land policy, recruitment and conditions 
of employment, vocational training, handicrafts and rural industries, 
social security and measures of assistance, health, education, languages 
and other means of communication, and administrative arrangements. 
While the ILO, on the basis of work initiated in 1936, took the lead 
in the matter,* 4 these instruments extend beyond the field for which 

See, in particular, F. Van Langenhove, La question des aborigines aux Nations Unies — 

La Thise beige (1954). 

84 See, in particular, International Labour Office, Indigenous Populations (1953). 
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the ILO has exclusive or primary responsibility; they were for this 
reason planned with the co-operation of the United Nations, the 
Food and Agriculture Organisation, UNESCO and the World Health 
Organisation, and arrangements are being made to secure the con¬ 
tinuing co-operation of these organisations in promoting and securing 
the application of the agreed standards. 

State Succession in respect of Law-Making Treaties 

Special instruments of this type may be necessary for dealing with 
some of the problems of the post-colonial era. ILO experience 
affords further examples in the provisions of the Protection of Migrant 
Workers (Underdeveloped Countries) Recommendation, 1955, 65 
and proposals which are under discussion for a Convention and 
Recommendation on conditions of employment in plantations. 66 
There will, however, be an increasing and healthy shift of emphasis 
from the negotiation of such special instruments to the fuller application 
on a universal basis of instruments of a general character. Just as it is 
desirable to secure a wider application to non-metropolitan territories 
of the provisions of general law-making treaties, so it is important to 
ensure that the development of self-government in such territories, 
and their emergence as new members of the international community, 
does not disrupt the application to them of the provisions of generally 
ratified law-making treaties. The problem of state succession in 
respect of law-making treaties, 67 therefore, has a direct bearing on 
the contribution which international law can make to the solution of 
the problems of the post-colonial era. 44 Political freedom cannot 
be made real against a background of economic chaos, and to an 
increasing extent it is the law based on multi-partite instruments 
which constitutes the basis of international economic life.” 68 

Political Advance and Personal Freedom 

It is also a legitimate preoccupation of international policy to 
ensure that political advance is reflected in personal freedom. The 
European Convention on Human Rights and Fundamental Free¬ 
doms 69 was accepted by the United Kingdom on October 23, 1953, 

65 International Labour Office, Official Bulletin , Vol. 38, No. 3, 1055, pp. 104-116. 

66 International Labour Conference, Forty-Second Session, 1958, Report V (1), Conditions 
of Employment o f Plantation Workers. 

87 For which see C. Wilfred Jenks, 14 State Succession in respect of Law-Making Treaties,** 
in 29 British Year Book of International Law , 1952, pp. 105-144. 

88 Jenks, op. c/7., p. 144. 

89 For the text sec European Yearbook , Vol. 1, 1955, pp. 317-341. 
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in respect of 42 colonial territories 70 ; the rights and freedoms pro¬ 
tected by it include the right to life, liberty and security of person, 
freedom from unlawful arrest or detention, the right to a fair and 
public trial, protection against retroactive legislation, freedom of 
thought, conscience and religion, freedom of expression, freedom of 
peaceful assembly, freedom of association, and protection against 
discrimination. These rights represent an important part of the 
heritage contributed by the metropolitan powers to the political and 
legal development of the colonial territories. It is important that 
they should be fully maintained in the post-colonial period, either by 
maintaining in force in respect of territories which become independent 
the provisions of the European Convention for the Protection of 
Human Rights and Fundamental Freedoms and the arrangements 
for mutual supervision provided for therein, or by replacing these 
provisions and arrangements by an adequate alternative within the 
framework of the United Nations on the basis of the proposed 
Covenant of Civil and Political Rights still in process of negotiation 
or, failing this, an adequate regional alternative. 

The future of personal freedom in newly independent countries 
depends in substantial measure on the extent to which they succeed in 
resolving satisfactorily the problems of political stability and change 
and establishing a solid basis for social progress in economic develop¬ 
ment. In these fields of action the law, and not least international 
law, lias an accessory but not unimportant role to play. 

Political Stability and Change 

Political stability and change are problems the solution of which 
will depend primarily on the growth of sufficiently mature and balanced 
natural political forces in the countries concerned and the development 
of institutions appropriate to national conditions and traditions through 
which those forces can express themselves. 71 The contribution of 
international action to the development of such forces and institutions 
will necessarily be secondary. Internationally accepted and guaranteed 
standards of civil liberties can, however, play a significant part. The 
improvement of standards of administration has been another major 
contribution of the colonial era to the long-range development of many 

70 Ibid., Vol. 3, 1957, p. 312. 

71 Works such as Lugard, The Dual Mandate in British Tropical Africa (4th ed., 1929) 
Dc Kat Angelino, Colonial Policy , 2 vols. (1931) and Furnivall, Colonial Policy and 
Practice (1948) although written in circumstances altogether different from those now 
prevailing, arc still of major interest in this connection. 
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of the countries concerned. While self-government may be preferable 
to good government the ideal to be aimed at is clearly good self- 
government. This presupposes the maintenance of high administrative 
standards. Where independence has been attained by agreement without 
undue political strain the former colonial power may be the natural 
source of assistance for this purpose; in other cases international assis¬ 
tance may be more appropriate. A substantial measure of such assist¬ 
ance, especially in technical fields, is already available in the form of 
advisory services and training facilities furnished through the Expanded 
Programme of Technical Assistance of the United Nations and the 
Specialised Agencies, the Colombo Plan, and similar arrangements. It 
has, however, been argued that these arrangements need to be supple¬ 
mented in certain cases by the seconding of trained personnel in posi¬ 
tions of executive authority. Proposals for an International Adminis¬ 
trative Service which would furnish such personnel, analogous in some 
respects to the proposed British Overseas Civil Service, 731 have been 
submitted to the Economic and Social Council by the Secretary-General 
of the United Nations, 78 but have been hesitatingly received; they 
would involve new types of legal relationship between the United 
Nations, the government seeking such assistance and the personnel of 
the service. 

The problems of political stability and change will arise both 
within and as between the newly independent countries. In Africa, for 
instance, many of the existing territorial units are historical accidents 
arising from the circumstances of the partition of the Continent which 
cut across natural geographical and demographic frontiers. Although 
the problems and policies of different parts of Africa vary widely, 74 
a significant measure of political and economic unity on a continental 
scale has been secured through the administration of virtually the whole 
of tropical Africa by a small number of major powers, acting in close 
association with each other on the basis of the Congo Basin treaties. 
Must the progress of self-government be accompanied by the Balkanisa- 
tion of Africa ? In order to avoid such a result it will be necessary to 
resolve a multitude of problems of frontier readjustment, 76 minority 
protection, communications and water resources, services common to 

72 Cmnd. 9768 of 1957. 

73 United Nations Document E/3017 of June 10, 1957, An International Administrative 
Service. 

7i Cf. Smuts, Africa and Some World Problems (1930); Hailey, An African Survey (1938; 
rev. cd. f 1957). 

7ii For an illustration see D. J. Latham Brown, “ The Ethiopia-Somaliland Frontier 
Dispute,” 5 International and Comparative Law Quarterly , 1956, pp. 245-264. 
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several territories, and other economic relationships. The Nile waters 
controversy, 76 which involves the interests of Egypt, the Sudan, 
Ethiopia and Uganda, is but a foretaste of such problems. International 
law has a host of new problems before it in Africa which must be resolved 
by agreement or arbitration if we are to avoid them becoming a major 
cause of tension and conflict. 

Economic Development 

In many cases the economic development of newly independent 
countries at a reasonable rate and without excessive internal strain 
presupposes the continued provision from external sources of the 
capital, and particularly of the foreign exchange, necessary for such 
development. Here again international law becomes relevant. Private 
capital from external sources is unlikely to be available on reasonable 
terms or on the required scale in the absence of adequate guarantees 
against expropriation or discriminatory treatment. 77 For large develop¬ 
ment schemes, such as the Aswan High Dam or the Volta River 
Project in Ghana, public investment on an international scale will often 
be necessary; such investment presupposes similar guarantees and will 
frequently be channelled through institutions of public international 
law such as the International Bank for Reconstruction and Develop¬ 
ment and the International Finance Corporation. To an increasing 
extent the whole matter will be governed by the general law, but only 
when the general law is far more certain than it has yet become, and 
affords a far more reliable protection, will it be possible to rely exclu¬ 
sively upon it to secure a measure of legal protection without which 
vigorous economic development with external aid will be impracticable. 

An interesting indication of the increasing recognition of the 
importance of the matter is to be found in the plea made before the 
Economic Commission for Asia and the Far East on March 5, 1958, 
by Tunku Abdul Rahman, the Prime Minister of Malaya, that Asian 
countries wishing to attract private capital from abroad should draw 
up an international charter regulating the treatment of foreign private 
capital, assuring investors all protection for their rights, and removing 
fears that such investment would interfere with the sovereignty of 
receiving countries. 78 One of the matters which it would be necessary 

76 Cf. K. M. Barbour, “ A New Approach to the Nile Waters Problem ” in 33 Inter¬ 
national Affairs. 1957, pp. 319-330. 

77 Cf. F. J. Pedlcr, “ Foreign Investment in West Africa," in 31 International Affairs , 
1955, pp. 459-468. 

78 The Times , March 6, 1958, p. 9, col. 1. 
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to deal with in such a charter would be the law applicable to such 
transactions, which would not necessarily be either the law of the 
investing or that of the receiving country but might consist of general 
principles recognised by civilised nations as applicable to such 
transactions. 79 

All of these various lines of inquiry lead to the same general conclu¬ 
sion, namely, that the problems which the international law relating 
to colonial policy was an attempt to solve, and did in substantial measure 
solve for a period in many cases, will not be eliminated by the passing 
of colonialism. Most of them will survive in new forms and only if 
international law continues to make an important contribution towards 
their solution will it be possible to solve them satisfactorily. In this as 
in other respects the steady evolution of international law towards the 
common law of mankind is an essential condition of the peaceful 
evolution of international society towards a world based on freedom 
and justice. 


Cf. McNair, “ The General Principles of Law Recognized by Civilised Nations ” 
in 33 British Year Book of International Law , 1957, pp. 1-19. 
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EMPLOYMENT POLICY IN INTERNATIONAL LAW 

The Emergence of Full Employment as an Objective of 
National and International Policy 

in examining the scope of international law as it develops into the 
common law of mankind we have noted the effect of the increasing 
recognition of economic interdependence on the contemporary content 
of the law. A striking illustration of the general direction of con¬ 
temporary development is afforded by the emergence of full employment 
as an objective of policy which the law can no longer disregard. 

The general acceptance by governments of a recognised responsibility 
for promoting and maintaining full employment represents the most 
far-reaching change in economic policy and thinking which has occurred 
since the eighteenth century. 1 During the decade from 1945 to 1955 
the general acceptance of this responsibility has been increasingly 
reflected in the formulation of solemn declarations of international 
policy on the subject and the acceptance of formal international 
obligations in regard to it. The Charter of the United Nations, the 
Constitution of the International Labour Organisation, the Articles of 
Agreement of the International Monetary Fund and the International 
Bank for Reconstruction and Development, and the General Agree¬ 
ment on Tariffs and Trade, all of which are in force for numbers of States 
varying from thirty-five to eighty-one, contain important provisions on 
the subject. There are complementary provisions in important regional 
instruments including the Convention on European Economic Co-opera¬ 
tion which is in force for seventeen States and the Charter of the 
Organisation of American States which is in force for twenty-one 
States. The Universal Declaration of Human Rights, and other inter¬ 
national and regional instruments of a similar character, contain further 

1 Cf. Hobson and Mummery, The Physiology of Industry (1889); Hobson, The Economics 
of Unemployment (1931); Wesley Mitchell, Business Cycles (1913); Pigou, Industrial 
Fluctuations (1929), The Theory of Unemployment (1933); Clay, The Post-War Unem¬ 
ployment Problem (1929); Quincy Wright (ed.), Unemployment as a World Problem 
(1931); Keynes, The General Theory of Employment , Interest and Money (1936); 
Joan Robinson, An Introduction to the Theory of Employment (1938); Beveridge, 
Unemployment: A Problem of Industry (1909 and 1930), Full Employment in a Free 
Society (1944); Hansen, America's Pole in the World Economy (1943), Economic 
Policy and Full Employment (1947); Mend&s-France and Ardant, Economics and 
Action (1955); Myrdal, An International Economy—Problems and Prospects (1956). 
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provisions of a declaratory character on the subject. Matters have now 
reached a stage at which some consideration can usefully be given to 
the impact of this newly-accepted responsibility of governments, and 
this increasingly important body of international instruments, on 
international law. 

Constitutional Provisions concerning Full Employment 

It should perhaps be emphasised at the outset that governmental 
responsibility for the promotion and maintenance of full employment 
has been accepted, though naturally in varying forms, by States of 
every shade of economic outlook and structure, and that the numerous 
international pronouncements and treaty obligations on the subject 
have been a reflection of, as well as a stimulus to, corresponding 
national action in States with widely varying political and economic 
traditions and conditions. In an increasing number of cases national 
policy on the matter is expressed in a constitutional provision or 
declaration. As illustrations of this approach may be mentioned States 
with political and economic traditions and conditions as various as 
Argentina, Brazil, Burma, China, Cuba, Czechoslovakia, Denmark, 
France, Germany, Guatemala, India, Israel, Italy, Japan, Jordan, Laos, 
Libya, Nepal, Panama, the Philippines, Spain, Switzerland, Syria, 
Uruguay, the USSR, Venezuela and Yugoslavia. The Constitution 
of the Argentine Republic of March 16, 1949, provides that “the 
right to work must be protected by society, considering it with the 
dignity which it merits and providing occupation for those who need 
it.” 2 3 The Brazilian Constitution of September 24, 1946, provides that 
“ Everyone is assured work that enables a dignified existence. Work is 
a social obligation,” 8 The Constitution of the Union of Burma of 
September 24, 1947, provides that “the State shall direct its policy 
towards securing for each citizen the right to work.” 4 The Constitution 
of the Republic of China of December 25, 1947, specifies that “ the 
State shall provide opportunity of employment to people who are 
capable of work” 5 * * ; the Constitution of the People’s Republic of 
China of September 20, 1954,• provides that “work is a matter of 

2 Article 37(1); Peaslec, Constitutions of Nations (2nd ed., 1956) Vol. 1, p. 52. 

3 Article 145; Peaslec, op. cit ., Vol. 1, p. 237. 

4 Article 33(i); Peaslec, op. cit., Vol. 1, p. 283. 

5 Article 152; Peaslec, op. cit., Vol. 1, p. 530. 

4 For the text see S. B. Thoms, Government and Administration in Communist China 

(2nd ed., Institute of Pacific Relations, 1955), pp. 181-196. 
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honour for every citizen who is able to work,” that the State “ en¬ 
courages initiative and creative activity of citizens in their work,” 7 
that “ citizens of the People’s Republic of China have the right to 
work,” and that “ to guarantee enjoyment of this right the State, by 
planned development of the national economy, gradually creates 
more employment and better working conditions and wages.” 8 The 
Cuban Constitution of July 5, 1940, provides that “ the Nation shall 
employ the resources within its reach to furnish employment to every¬ 
one who lacks it and shall ensure to every manual or intellectual 
worker the economic conditions necessary to a fitting existence.” 9 
The Czechoslovak Constitution of June 9, 1948, provides that “all 
citizens shall have the right to work ” and that “ this right shall be 
secured especially by the organisation of work directed by the State 
in pursuance of the planned economy.” 10 The Danish Constitution, 
as amended in 1953, provides that “in order to advance the public 
weal, efforts should be made to afford work to every able-bodied 
citizen on terms that will secure his existence.” 11 The Preamble to 
the Constitution of the French Republic of September 28, 1946, 
proclaims that everyone has the duty to work and the right to obtain 
employment. 12 The German Weimar Constitution provided that every 
German must be afforded an opportunity to gain his livelihood by 
economic labour and that where no suitable opportunity of work can 
be found for him, provision shall be made for him 18 ; the Bonn 
Constitution, the accent of which is, for understandable reasons, 
entirely on personal freedom, contains no equivalent provision; the 
Constitutions of certain of the States of the Federal Republic of 
Germany do, however, contain such provisions; thus the Constitution 
of Berlin provides that “ everyone has the right to work,” that “ this 
right is to be rendered effective by means of a policy aimed at full 
employment and economic planning ” and that “ if work cannot be 
assigned, maintenance out of public means may be legally claimed ” 14 ; 
and the Constitution of North-Rhine-Westphalia provides that 
“ human welfare is the centre of economic life ” and “ every person has 
the right to work.” 16 The Constitution of the German Democratic 

7 Article 16. 

8 Article 91. 

9 Article 60; Pcaslee, op. cit ., Vol. 1, p. 622. 

10 Section 26(1) and (2); Peaslee, op. cit., Vol. 1, p. 696. 

11 Article 75(1); Peaslee, Constitutions of Nations (2nd cd., 1956) Vol. 1, p. 742. 

12 Peaslee, op. cit., Vol. 2, p. 6. 

13 Article 163; Selected Constitutions of the World (1922). 

14 Article 12(1), United Nations, Yearbook on Human Rights for 1950, p. 106. 

16 Article 24(1), ibid., p. 102. 
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Republic (East Germany) of August 3, 1950 , provides that the citizen’s 
power for work shall be protected by the State, that the right to work 
is guaranteed, and that by means of a planned economy the State shall 
ensure to each citizen work and a living. 18 The Guatemalan Constitu¬ 
tion of March 11, 1945, provides that “ the State will employ the re¬ 
sources at its disposal to provide employment to all those who lack it 
and to assure them the economic conditions necessary to a decent 
existence.” 17 The Constitution of Jordan of January 1, 1952, provides 
that “ every citizen has the right to work and it is the duty of the State 
to provide opportunities for work for Jordanians by directing the 
national economy and raising its standard.” 18 The Constitution of 
Laos recognises a fundamental right of the inhabitants of Laos “ legal 
protection of the means of existence.” 18 The Libyan Constitution of 
October 7, 1951, provides that “ work is one of the basic elements of 
economic life,” shall be “ protected by the State,” and shall be “ the 
right of all Libyans.” 20 The Constitution of India, of November 26, 
1949, provides that the State shall direct its policy towards ensuring 
that citizens “ have the right to an adequate means of livelihood ” 21 
and “ shall, within the limits of its economic capacity and development, 
make effective provision for securing the right to work, to education 
and to public assistance in case of unemployment, old age, sickness 
disablement and other cases of undeserved want.” 22 The Indonesian 
Constitution of August 15, 1950, provides that “ every citizen according 
to his ability has the right to such work as is worthy of a human being.” 23 
The Israel Draft Constitution provides that “ everyone has the right to 
work ” and “ the State of Israel shall endeavour to assure to all its 
citizens without distinction a decent standard of living and a fair and 
equal opportunity of earning a livelihood.” 24 The Constitution of 
the Italian Republic of December 22, 1947, provides that “the 
Republic recognises to all citizens the right of work and promotes 
conditions to render this right effective.” 23 The Constitution of Japan 
of November 3, 1946, provides that “all people shall have the right 

16 Article 15, Pcaslce, Constitutions of Nations (2nd ed. t 1956, Vol. 2, p. 61). 

17 Article 57, Peaslee, Constitutions of Nations (i 950) Vol. 2, p. 80. 

18 Article 23(i), Peaslee, Constitutions of Nations (2nd cd., 1956) Vol. 2, p. 529. 

19 Preamble, Peaslee, op. cit., Vol. 2, p. 564. 

20 Article 34; Peaslee, Constitutions of Nations (2nd ed., 1956) Vol. 2, p. 602. 

21 Article 39(a); Peaslee, op. cit., Vol. 2, p. 233. 

22 Article 41; Peaslee, op. cit., Vol. 2, p. 233. 

23 Article 28(1), Peaslee, op. cit., Vol. 2, p. 375. 

24 Article 22; Peaslee, Constitutions of Nations (1950) Vol. 3, p. 747; the Draft Constitu¬ 
tion has not been brought into force, see Peaslee, 2nd ed., 1956, Vol 2, p. 476. 

23 Article 4; Peaslee, Constitutions of Nations (2nd ed.) 1956, Vol. 2, p. 482. 
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and the obligation to work.” 88 The Interim Government of Nepal 
Act of 1951 provides that the State “ shall direct its policy towards 
securing that the citizens, men and women equally, have the right 
to an adequate means of livelihood ” and “ shall, within the limits 
of its economic capacity and development make effective provision 
for securing the right to work.” 27 The Constitution of the Islamic 
Republic of Pakistan of February 29, 1956, provides that the State 
shall endeavour to secure the well-being of the people by raising the 
standard of living of the common man and shall “ provide for all 
citizens, within the available resources of the country, facilities for work 
and adequate livelihood with reasonable rest and leisure.” 28 The 
Panamanian Constitution of March 1, 1946, provides that “work is 
a right and a duty of the individual ” and that “ the State will use the 
resources that are within its reach to provide occupation for everyone 
who lacks it and will assure every worker the economic conditions 
necessary for a decent existence.” 29 The Constit ution of the Philippines 
of February 8, 1935, as amended, provides that “the promotion of 
social justice to ensure the well-being and economic security of all the 
people should be the concern of the State.” 30 The Charter of the 
Spanish People of July 16, 1945, provides that all Spaniards have a 
right to work and the duty to occupy themselves in some socially 
useful activity. 31 The Swiss Constitution, as amended on October 1, 
1947, provides that “ the Confederation, in connection with the cantons 
and private business, takes measures to prevent economic crises, and, 
if necessary, to relieve existing unemployment ” and “ may act with 
regard to the creation of employment opportunities.” 82 The Syrian 
Constitution of September 5, 1950, provides that “the State shall 
secure work for its citizens and guarantee it by directing and developing 
national economy.” 33 The Uruguayan Constitution of October 26, 
1951, provides that the community will endeavour to afford to every 
inhabitant, with preference to citizens, “ the possibility of earning his 
livelihood by the development of some economic activity.” 34 The 
Constitution of the USSR of December 5, 1936, as amended, provides 
that “ citizens of the USSR have the right to work, that is, the right to 

26 Article 27; Peaslee, op. cit., Vol. 2, p. 514. 

27 Articles 4(a) and 6, Peaslee, op. cit., Vol. 2, pi 743. 

28 Section 29(b), the Gazette of Pakistan , Extra, March 2, 1956, pp. 279-280. 

29 Article 63; Peaslee, Constitutions of Nations (2nd ed., 1956), Vol. 3, p. 77. 

80 Article 2, Section 5; Peaslee, op. cit., Vol. 3, p. 166. 

81 Article 24; Peaslee, op. cit., Vol. 3, p. 284. 

32 Article 31D; Peaslee, op. cit., Vol. 3, p. 336. 

88 Article 26(1), Peaslee, op. cit., Vol. 3, p. 365. 

84 Article 53; Peaslee, op. cit., Vol. 3, p. 616, 
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guaranteed employment and payment for their work in accordance 
with its quantity and quality ” and that “ the right to work is ensured 
by the socialist organisation of the national economy, the steady growth 
of the productive forces of Soviet Society, the elimination of the 
possibility of economic crises, and the abolition of unemployment.” 35 
The Yugoslav Fundamental Law of January 13, 1953, guarantees the 
right to work. 36 As the illustration of Weimar Germany so tragically 
shows, the incorporation of such provisions in national constitutions 
is not in itself equivalent to, and does not necessarily result in, the 
eifective adoption and implementation of full employment policies as 
the basis of general economic policy; in the case of the less-developed 
countries, moreover, endemic underemployment has consequences 
even more far-reaching than economic fluctuations, and the whole 
problem therefore has a different emphasis. There is certainly much 
force in the view that the matter is essentially one for closely co-ordinated 
and continuously adjusted economic policies rather than for formal 
constitutional or legal rights and obligations; but whatever may be 
the limitations of these constitutional provisions, 87 they do at least 
involve a formal recognition of governmental responsibility for promot¬ 
ing and maintaining a high level of employment in countries of very 
varied economic and social traditions and degrees of economic 
development, and this recognition may have important consequences 
in both national and international law. 

Statutory Declarations and Statements of National Policy 

In other cases there is a statutory declaration of policy or a state¬ 
ment of government policy which represents such a broad consensus 
of national opinion that it may be regarded as equivalent to a statutory 
or even a constitutional declaration. In the United States, for instance, 
the Employment Act of 1946 contains a declaration “that it is the 
continuing policy and responsibility of the Federal Government to 
use all practicable means ... to co-ordinate and utilise all its plans, 
functions and resources for the purpose of creating and maintaining, 
in a manner calculated to foster and promote free competitive enterprise 
and the general welfare, conditions under which there will be afforded 
useful employment opportunities, including self-employment, for those 

35 Article 118; Peaslec, op . c/7., Vol. 3, p. 498. 

36 Article 5; Peaslee, op. cit., Vol. 3, p. 767. 

37 With reference to these limitations see International Labour Office, Constitutional 
Provisions concerning Social and Economic Policy (1944) pp. vii-xxix. 
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able, willing and seeking to work, and to promote maximum employ¬ 
ment, production and purchasing power.” The New Zealand Employ¬ 
ment Act, 1945, states a policy of doing all things necessary for the 
purpose of maintaining full employment. In some countries there are 
statutory provisions supplementary to a constitutional provision, an 
illustration being afforded by the Swiss Act to Counter Economic 
Depressions and Provide Employment of September 30, 1954, 38 which 
declares the Confederation responsible for all precautions against 
unemployment that can be taken only at the national level. The United 
Kingdom and Australia are illustrations of cases in which the acceptance 
of governmental responsibility for the promotion and maintenance 
of full employment has taken the form of a statement of policy expressed 
in a Command Paper submitted to Parliament. The United Kingdom 
statement, Employment Policy,™ was submitted to Parliament by a 
Coalition Government in May, 1944. The Australian statement, 
Full Employment in Australia, was submitted on May 30, 1945. In 
Canada policy on the subject was expressed in two major documents of 
a similar character, a White Paper on Employment and Income 40 and 
Proposals of the Government of Canada to a Dominion Provincial 
Conference on Reconstruction held in 1945. In certain countries 
authoritative reports, such as the Report of the Swedish Post-War 
Economic Planning Commission, 41 have been accepted as the basis of 
subsequent policy. In some cases a constitutional provision relating to 
employment policy has been reflected in the terms of a national 
development plan, such as the Indian First Five-Year Plan 42 and 
Second Five-Year Plan, 42 * 1 the Philippine “Programme of Em¬ 
ployment and Production through Private Participation and 
Government Initiative,” the Six-Year Plan prepared by the Japanese 
Economic Advisory Council, and the Vanoni Plan for the Economic 
Development of Italy. 43 As full employment policies develop and call 
for a complex range of co-ordinated measures of continuous adjustment 
to changing circumstances involving currency, banking, investment, 

38 Fcuille Fcddrale, 106th Year, No. 15, April 15, 1954, pp. 553-559, and No. 39, 
September 30, 1954. 

89 Cmd. 6527 of 1944. 

40 Department of Reconstruction, Employment and Income (Ottawa, King’s Printer, 
April, 1945). 

41 Post-War Planning in Sweden , issued by Swedish Legation, Washington 1945. 

42 Government of India, Planning Commission, The First Five-Year Plan — A Summary 
(1952). 

42a Government of India, Planning Commission, Second Five-Year Plan, 1956, pp, 109-125. 

43 Scheme di sviluppo dell'occupazione e del reddito en Italia nel decennio 1955-1964 
(Roma, Jan., 1955). 
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taxation, trade, and labour mobility and training, it may well be that 
statutory declarations and statements of government policy will prove 
to be more appropriate than constitutional provisions for the purpose 
of recording the full acceptance and extent of governmental responsibil¬ 
ity for promoting the health and expansion of the economy, though 
practice in the matter will no doubt continue to vary widely in 
accordance with differences in national tradition. 


International Reports and Resolutions 

The development of national full employment policies, while 
primarily a reaction to the contrast between conditions during the 
depression and full employment during the Second World War, has in 
varying degrees been stimulated and guided by an important series 
of international reports 44 and resolutions. Among the more important 
resolutions on the question adopted by international bodies may be 
mentioned a series of resolutions progressively evolving an international 
policy on the subject adopted by the International Labour Conference 
from 1933 to 1950, 46 resolutions adopted by the United Nations 
Conference on Trade and Employment at successive stages of the 
elaboration of the Havana Charter and a series of comprehensive 
resolutions adopted by the General Assembly of the United Nations 46 
and the Economic and Social Council 47 from 1950 onwards after it 
became clear that the Havana Charter would not come into force. 


44 Sec, for instance, League of Nations, The Course and Phases of the World Economic 
Depression (1931), Prosperity and Depression (3rd ed,, 1943). Report of the Delegation 
on Economic Depressions, Part 1, The Transition from War to Peace Economy (1943), 
Part 2, Economic Stability in the Post-War World (1945); International Labour Office, 
The I.L.O. and Reconstruction—Report by the Acting Director of the International 
Labour Office to the Conference of the International Labour Organisations , New York, 
October , 1941 , The Maintenance of High Levels of Employment during the Period of 
Industrial Rehabilitation and Reconversion (1945), Public Investment and Full Employment 
(1946), Action against Unemployment (1950); United Nations, National and Inter¬ 
national Measures for Full Employment (1949), Maintenance of Full Employment (1949), 
Measures for the Economic Development of Underdeveloped Countries (1951), Measures 
for International Economic Stability (1951), Problems of Unemployment and Inflation 
(1950 and 1951), Governmental Policies concerning Unemployment , Inflation and Balance 
of Payments (1951-1952), Organisation for European Economic Co-operation, 
Financial Stability and the Fight against Inflation (1951), International Financial 
Stability (1952), Europe and the Way Ahead (1953), Progress and Problems of the 
European Economy (1954), From Recovery towards Economic Strength (1955), Economic 
Expansion and its Problems (1956). 

45 For the texts, sec The International Labour Code , 1951, Vol. 2, Appendices, pp. 38-60. 

48 General Assembly Resolutions 308(1V) of November 25, 1949; 405(V) and 408(V) of 

December 12, 1950. 

47 Economic and Social Council Resolutions 290(XI) of August 15, 1950, 371(XIII) of 
August 27 and 28,1951, 426 and 427(XIV) of July 9 and 10,1952,483(XVI) of August 
4, 1953, 531(XVIII) of August 4, 1954, 579(XX) of August 4, 1955. 
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Treaty Obligations and International Declarations 
Relating to Full Employment, 1941-1955 

It is the incorporation of the principles formulated in these reports 
and resolutions in formal international instruments which has brought 
employment policy within the ambit of international law. Developments 
in the matter have occurred with great rapidity. 

The Atlantic Charter, 1941 

The keynote of subsequent international action was set by the 
Atlantic Charter, which expresses the desire “ to bring about the 
fullest collaboration between all nations in the economic field with 
the object of securing, for all, improved labour standards, economic 
advancement and social security.” 48 

Mutual Aid Agreements, 1942 

The Mutual Aid Agreements concluded by the United States with 
twenty other countries from 1942 onwards 49 in connection with lend- 
leasc transactions provided that the terms of settlement of such transac¬ 
tions should include provision for agreed action “ open to participation 
by all other countries of like mind, directed to the expansion, by appro¬ 
priate international and domestic measures, of production, employ¬ 
ment, and the exchange and consumption of goods, which are the 
material foundations of the liberty and welfare of all peoples.” 

The Charter of the United Nations, 1945 

The decisive step was taken by the inclusion in the Charter of the 
United Nations, largely at the instance of Australia, 60 of a provision 
that “ with a view to the creation of conditions of stability and well¬ 
being which are necessary for peaceful and friendly relations among 
nations based on respect for the principle of equal rights and self- 
determination of peoples, the United Nations shall promote (a) higher 
standards of living, full employment and conditions of economic and 
social progress and development ” 51 and a further provision that “ all 
Members pledge themselves to take joint and separate action in 

48 Fifth Principle. For the full text, see 35 American Journal of International Law , No. 3, 
October, 1941, Official Documents , pp. 191-192. 

49 For the text of the Agreement between the United States and the United Kingdom see 
36 American Journal of International Law , No. 3, July 1942, Official Documents , 
pp. 170-173. 

60 Cf. Evatt, The United Nations (1948 . 

51 Article 55 (a) of the Charter. 



264 


Employment Policy in International Law 


co-operation with the Organisation for the achievement of ” this 
purpose. This mandate to the United Nations, coupled with this pledge 
by all its Members, marks a historic step in the evolution of the modern 
conception of the functions and responsibilities of the democratic 
State which cannot fail to have far-reaching repercussions on the 
future development of international law. 

The Universal Declaration of Human Rights, 1948 

The pledge contained in the Charter, which constitutes a binding 
obligation for all Members of the United Nations, is supplemented by 
the Universal Declaration of Human Rights, 1948, which, without 
constituting an international obligation of a binding character, 
represents a common standard of achievement for all peoples and all 
nations proclaimed by the General Assembly of the United Nations. 
The Universal Declaration of Human Rights proclaims that “ everyone, 
as a member of society, has the right to social security and is entitled 
to realisation, through national effort and international co-operation 
and in accordance with the organisation and resources of each State, of 
the economic, social and cultural rights indispensable for his dignity 
and the full development of his personality ” 62 ; that “ everyone has 
the right to work, to free choice of employment, to just and favourable 
conditions of work and to protection against unemployment ” 53 ; and 
that " everyone has the right to security in the event of unemployment ” 
or other lack of livelihood in circumstances beyond his control. 64 

The Proposed Covenant on Economic, Social and Cultural Rights 

The incorporation of provisions based on the Universal Declaration 
of Human Rights in binding international covenants is still under 
consideration by the United Nations. The Proposed Covenant on 
Economic, Social and Cultural Rights, as revised in 1952, provides 
that “ work being at the basis of all social endeavour, the States 
parties to the Covenant recognise the right to work, that is to say the 
fundamental right of everyone to the opportunity, if he so desires, to 
gain his living by work which he freely accepts ” 66 ; the steps to be 
taken by parties to the Proposed Covenant to achieve the full realisation 

62 Article 22; for the full text of the Universal Declaration see United Nations, Yearbook 
on Human Rights for 1948, pp. 466-468. 

83 Article 23 (1). 

84 Article 25 (1). 

88 Article 6 (1); for the full text of the Proposed Covenant, as revised in 1952, see United 
Nations, Yearbook on Human Rights for 1952, pp. 427-430. 
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of this right are to include “ programmes, policies and techniques to 
achieve steady economic development and full and productive employ¬ 
ment under conditions safeguarding fundamental political and 
economic freedoms to the individual/’ 58 The States parties to the 
Proposed Covenant would also recognise the right of everyone “ to 
social security,” 67 “ to adequate food, clothing and housing ” 68 and 
“ to an adequate standard of living and the continuous improvement 
of living conditions.” 59 

The Constitution of the International Labour Organisation, 1919, the 
Declaration of Philadelphia, 1944, and the Constitution of the 
International Labour Organisation, as amended, 1946 

The provisions of the Charter were anticipated by a quarter of a 
century, in the less comprehensive and positive form which represented 
the advanced thinking of 1919, by those of the Constitution of the 
International Labour Organisation. The Constitution of the Inter¬ 
national Labour Organisation, as adopted in 1919, proclaimed that 
universal peace “ can be established only if it is based upon social 
justice ” and included among the objects for the promotion of which 
the International Labour Organisation was established “ the regulation 
of the labour supply,” “ the prevention of unemployment ” and “ the 
organisation of vocational and technical education.” Among the 
formal instruments adopted in pursuance of this mandate the LJn- 
employment Convention, 1919 (which provides for the exchange of 
information concerning unemployment, the maintenance of employ¬ 
ment services, and the reciprocal admission of foreign workers to 
unemployment insurance, and which was in force on June 1, 1956 for 
thirty-four States 60 ), the Unemployment Provision Convention and 
Recommendation, 1934 61 (which provide comprehensively for un¬ 
employment provision and relief), and the Public Works (International 
Co-operation) and Public Works (National Planning) Recommenda¬ 
tions, 1937 42 (which outline a comprehensive programme for the 
advance planning and regulated timing of public works) call for 
special mention. As the w r ork of the International Labour Organisation 
concerning employment policy developed during the twenties and thirties 

44 Article 6 (2). 

67 Article 9. 

68 Article 11. 

60 Article 12. 

40 The International Labour Code , 1951, Vol. 1, pp. 41-45, 608 and 1166. 

41 The International Labour Code , 1951, Vol. 1, pp. 594-611. 

42 The International Labour Code , 1951, Vol. 1, pp. 108-114. 
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its approach to the subject broadened and increasing recognition was 
given to the importance of the economic and financial aspects of 
employment policy, and by 1944 this broader approach, which had 
been reflected in a succession of International Labour Conference 
resolutions from 1921 onwards, found expression in formal instruments. 
The Declaration of Philadelphia, by which the aims and purposes of 
the International Labour Organisation were restated in 1944, reaffirmed 
the fundamental principle that “ poverty anywhere constitutes a danger 
to prosperity everywhere affirmed that the attainment of conditions 
in which “ all human beings, irrespective of face, creed, or sex, have the 
right to pursue both their material well-being and their spiritual 
development in conditions of freedom and dignity, of economic 
security and equal opportunity” must constitute “the central aim of 
national and international policy ” and that “ all national and inter¬ 
national policies and measures, in particular those of an economic 
and financial character, should be judged in this light and accepted 
only in so far as they may be held to promote and not to hinder the 
achievement of this fundamental objective and recognised the 
solemn obligation of the International Labour Organisation to further 
among the nations of the world programmes which will achieve full 
employment and the raising of standards of living, the employment 
of workers in the occupations in which they can have the satisfaction 
of giving the fullest measure of their skill and attainments and make 
their greatest contribution to the common well-being, and the provision, 
as a means to the attainment of this end and under adequate guarantees 
for all concerned, of facilities for training and the transfer of labour, 
including migration for employment and settlement. The Declaration 
also expressed confidence that the fuller and broader utilisation of the 
world’s productive resources necessary for the achievement of the 
objectives set forth therein can be secured by effective national and 
international action, including measures to expand production and 
consumption, to avoid severe economic fluctuations, to promote the 
economic and social advancement of the less-developed regions of the 
world, to assure greater stability in world prices of primary products, 
and to promote a high and steady volume of international trade and 
pledged the full co-operation of the International Labour Organisation 
to this end. The Declaration was incorporated in the Constitution of 
the International Labour Organisation by the Constitution of the 
International Labour Organisation Instrument of Amendment, 1946, 
by virtue of which the promotion of the objects set forth in the 
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Declaration was included among the purposes of the International 
Labour Organisation; it accordingly now has the force of an inter¬ 
national obligation for all seventy-nine of the States Members of the 
International Labour Organisation. 

The Employment Service Convention, 1948, Social Security (Minimum 
Standards) Convention, 1952, and other International Labour 
Conventions and Recommendations 

A number of the international labour Conventions and Recom¬ 
mendations of the period since the Second World War are also directly 
relevant. The Employment Service Convention, 1948, which on April 1, 
1958, was in force for twenty-four States, provides that each party 
thereto shall maintain or ensure the maintenance of a free public 
employment service the essential duty of which shall be to ensure, in 
co-operation where necessary with other public and private bodies 
concerned, the best possible organisation of the employment market 
as an integral part of the national programme for the achievement and 
maintenance of full employment and the development and use of 
productive resources. Detailed provisions on the subject are contained 
in the Convention 03 and the complementary Employment Service 
Recommendation, 1948. 64 More detailed standards based largely on 
the Convention and Recommendation have been recommended to 
European countries by the Council of the Organisation for European 
Economic Co-operation. 65 The Social Security (Minimum Standards) 
Convention, 1952, provides, inter alia , for the provision of benefit in 
respect of unemployment. The Vocational Training (Adults) Recom¬ 
mendation, 1950, and the Vocational Training (Disabled) Recom¬ 
mendation, 1955, have an important bearing on the mobility of 
labour. 

The Articles of Agreement of the International Monetary Fund, 1944 

The provisions relating to full employment policy of the Charter 
of the United Nations and the Constitution of the International 
Labour Organisation are reinforced by parallel provisions contained in 
the major international instruments relating to currency, investment 
and trade. The Articles of Agreement of the International Monetary 
Fund, 1944, specify that one of the purposes of the Fund, by which it 

63 The International Labour Code , 1951, Vol. 1, pp. 32-41. 

64 Ibid., pp. 48-54. 

68 For the text sec International Labour Office, Industry and Labour , Vol. XII, No. 8, 
October 15. 1954, pp. 364-369. 



268 


Employment Policy in International Law 


is to be guided in all its decisions, is “ to facilitate the expansion 
and balanced growth of international trade, and to contribute thereby 
to the promotion and maintenance of high levels of employment and 
real income and to the development of the productive resources of all 
members as primary objectives of economic policy ” 66 ; another 
purpose is " to give confidence to members by making the Fund’s 
resources available to them under adequate safeguards, thus providing 
them with opportunity to correct maladjustments in their balance of 
payments without resorting to measures destructive of national and 
international prosperity.” 87 One of the grounds on which a member 
may propose to the Fund a change in the par value of its currency 
agreed with the Fund is to correct a fundamental disequilibrium 68 ; 
the Fund is to concur in such a change if satisfied that the change is 
necessary to correct a fundamental disequilibrium and if so satisfied 
it is not to object to the proposed change because of the domestic, 
social or political policies of the member proposing the change. 8 ® 
At the request of the Government of the United Kingdom, the Executive 
Directors of the Fund have interpreted the Articles of Agreement “ to 
mean that steps which are necessary to protect a member from un¬ 
employment of a chronic or persistent character, arising from the 
pressure on its balance of payments, are among the measures necessary 
to correct a fundamental disequilibrium, and that in each instance in 
which a member proposes a change in the par value of its currency 
to correct a fundamental disequilibrium the Fund will be required to 
determine, in the light of all the relevant circumstances, whether in its 
opinion the proposed change is necessary to correct the fundamental 
disequilibrium.” 70 

The Articles of Agreement of the International Bank for Reconstruction 
and Development, 1944 

The Articles of Agreement of the International Bank for Reconstruc¬ 
tion and Development, 1944, are less explicit. It is one of the purposes 
of the Bank, by which the Bank is to be guided in all its decisions, 
“ to promote the long-range balanced growth of international trade 
and the maintenance of equilibrium in balances of payments by 

68 Article 1 (ii). 

67 Article 1 (v). 

68 Article IV, Section 5 (a). 

60 Article IV, Section 5 (f). 

70 International Monetary Fund, First Annual Meeting of the Board of Governors , Report 
of the Executive Directors and Summary Proceedings (1946), pp. 105-106. 
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encouraging international investment for the development of the 
productive resources of members, thereby assisting in raising produc¬ 
tivity, the standard of living and conditions of labour in their 
territories.” 71 There is no specific reference to “ the promotion and 
maintenance of high levels of employment and real income ” as such, 
but the purposes of the Bank supplement and reinforce those of the 
Fund. The Bank is to “ make arrangements to ensure that the proceeds 
of any loan are used only for the purposes for which the loan was 
granted, with due regard to considerations of economy and efficiency 
and without regard to political or other non-economic influences or 
considerations.” 72 A corresponding obligation rests upon the Bank 
itself. 44 The Bank and its officers shall not interfere in the political 
affairs of any member; nor shall they be influenced in their decisions 
by the political character of the member or members concerned. Only 
economic considerations shall be relevant to their decisions, and these 
considerations shall be weighed impartially in order to achieve the 
purposes ” of the Bank as set forth in Article 1 of the Articles of 
Agreement. 73 

The Articles of Agreement of the International Finance Corporation, 1955 

The Articles of Agreement of the International Finance Corporation, 
1955, provide that its purpose is to further economic development by 
encouraging the growth of productive private enterprise in member 
countries, particularly in the less-developed areas, thus supplementing 
the activities of the International Bank for Reconstruction and 
Development. 74 In carrying out this purpose the Corporation is to 
44 assist in financing the establishment, improvement and expansion of 
productive private enterprises,” 76 to 44 seek to bring together investment 
opportunities, domestic and foreign capital, and experienced manage¬ 
ment,” 78 and to 44 seek to stimulate, and to help conditions conducive 
to, the flow of private capital, domestic and foreign, into productive 
investment in member countries.” 77 The Corporation is to be guided 
in all its decisions by these provisions. There is, not unnaturally, no 
specific reference to the larger economic and social objectives of the 
Fund and the Bank, but the Corporation is designed to buttress these 

71 Article I (iii). 

72 Article III, Section 5 (b). 

73 Article IV, Section 10. 

74 Article I, Preamble. 

76 Article I (i). 

78 Article I (ii). 

77 Article I (iii). 
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objectives by the mobilisation of private resources. Wh ile the operations 
of the Corporation take the form of making investments of its funds 
in productive private enterprises in the territories of its members, 
the existence of a government or other public interest in such an 
enterprise does not necessarily preclude the Corporation from making 
an investment therein. 78 The Corporation has the same obligation as 
the Bank not to interfere in political affairs or to be influenced in 
decisions by the political character of a member, and to weigh economic 
considerations impartially in order to achieve the purposes of the 
Corporation as stated in the Articles of Agreement. 79 

The Havana Charter, 1948 

The Havana Charter for the International Trade Organisation, 
which failed to secure the ratifications necessary to bring it into force, 
contained particularly important provisions relating to employment 
and economic activity. The parties to the Charter were to undertake 
to co-operate with each other and with the United Nations for the 
purpose of realising the aims set forth in the Charter of the United 
Nations, particularly the attainment of the higher standards of living, 
full employment, and conditions of economic and social progress and 
development envisaged in Article 55 of that Charter. To this end, they 
were to pledge themselves, individually and collectively, to promote 
national and international action designed to attain certain objectives. 
The objectives specified in the Charter included the following: (a) “ to 
assure a large and steadily growing volume of real income and effective 
demand, to increase the production, consumption and exchange of 
goods, and thus to contribute to a balanced and expanding world 
economy ”; (b) “ to enable countries, by increasing the opportunities 
for their trade and economic development, to abstain from measures 
which would disrupt world commerce, reduce productive employment, 
or retard economic progress”; and (c) “to facilitate through the 
promotion of mutual understanding, consultation and co-operation 
the solution of problems relating to international trade in the fields of 
employment, economic development, commercial policy, business 
practices and commodity policy.” 80 By the terms of the Havana 
Charter the Members of the International Trade Organisation were 

78 Article III, Section 1. 

79 Article III, Section 9. 

80 Article 1; for the full text sec United Nations Conference on Trade and Employment, 
Havana, Cuba, November 21,1947—March 24, 1948, Final Act and Related Documents. 
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to recognise “ that the avoidance of unemployment or under¬ 
employment through the achievement in each country of useful 
employment opportunities for those able and willing to work and of a 
large and steadily growing volume of production and effective demand 
for goods and services, is not of domestic concern alone, but is also a 
necessary condition for the achievement of the general purpose and 
objectives set forth in the Charter, including the expansion of inter¬ 
national trade and thus for the well-being of all other countries ” 81 ; 
they were also to recognise “ that, while the avoidance of unemploy¬ 
ment or under-employment must depend primarily on international 
measures taken by individual countries, such measures should be 
supplemented by concerted action under the sponsorship of the 
Economic and Social Council of the United Nations in collaboration 
with the appropriate inter-governmental organisations, each of these 
bodies acting within its respective sphere and consistently with the terms 
and purposes of its basic instrument,” 82 and that“ the regular exchange 
of information and views among Members is indispensable for success¬ 
ful co-operation in the field of employment and economic activity and 
should be facilitated by ” the International Trade Organisation. 8 ® 
The Havana Charter embodied a general obligation to maintain 
domestic employment: it provided that “each Member shall take 
action designed to achieve and maintain full and productive employ¬ 
ment and large and steadily growing demand within its own territory 
through measures appropriate to its political, economic and social 
institutions” 84 ; that “measures to sustain employment, production 
and demand shall be consistent with the other objectives and provisions 
of” the Charter 85 ; that “Members shall seek to avoid measures 
which would have the effect of creating balance of payments difficulties 
for other countries” 80 ; and that action for the removal of mal¬ 
adjustments within the balance of payments “ shall be taken with due 
regard to the desirability of employing methods which expand rather 
than contract international trade.” 87 The Charter also provided for 
the exchange of information on employment problems, national and 
international, 88 and for consultation with a view to concerted action 

81 Article 2 (1). 

82 Article 2 (2). 

83 Article 2 (3). 

84 Article 3 (1). 

86 Article 3 (2). 

86 Article 3 (2). 

87 Article 5 (1) (a) and (b). 

88 Article 4 (2). 
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on the part of governments and international organisations in order 
to promote employment and economic activity 89 ; if it considered 
that the urgency of the situation so required, the International Trade 
Organisation was to initiate consultations among Members with a view 
to their taking appropriate measures against the international spread 
of a decline in employment, production, or demand 90 ; the International 
Trade Organisation was to have regard, in the exercise of its functions 
under the Charter, to the need of Members to take action within the 
provisions of the Charter to safeguard their economies against in¬ 
flationary or deflationary pressure from abroad, and in the case of 
deflationary pressure special consideration was to be given to the 
consequences for any Member of a serious or abrupt decline in the 
effective demand of other countries. 91 Members of the International 
Trade Organisation were to recognise that all countries have a common 
interest in the achievement and maintenance of lair labour standards 
related to productivity 92 and there was to be co-operation with the 
International Labour Organisation to this end. 93 The provisions of 
the Havana Charter relating to employment and economic activity 94 
were complemented by parallel general provisions relating to economic 
development and reconstruction, 93 as well as by more detailed provi¬ 
sions concerning commercial policy, 96 restrictive business practices 97 
and inter-governmental commodity agreements 98 and the necessary 
organisational arrangements concerning the International Trade 
Organisation. 99 

The General Agreement on Tariffs and Trade, 1947 

The General Agreement on Tariffs and Trade, originally concluded 
on November 15, 1947, provided for the interim application of certain 
provisions of the Havana Charter. The contracting parties undertook 1 
that, pending their acceptance of the Charter in accordance with their 
constitutional procedures, they would observe to the fullest extent of 

89 Article 5 (l)(c). 

90 Article 5 (2). 

91 Article 6. 

92 Article 7(1). 

93 Article 7 (2) and (3). 

91 Chapter II of the Charter, Articles 2 to 7. 

95 Chapter III of the Charter, Articles 8 to 15. 

96 Chapter IV of the Charter, Articles 16 to 45. 

97 Chapter V of the Charter, Articles 46 to 54. 

98 Chapter VI of the Charter, Articles 55 to 70. 

99 Chapters VII, VIII and IX of the Charter, Articles 71 to 106. 

1 Article XXIX. 
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their executive authority the general principles of certain chapters, 
including those relating to employment and economic activity. 

The General Agreement on Tariffs and Trade, as amended 1955 

The General Agreement on Tariffs and Trade continued to be in 
form a transitional agreement from 1947 to 1955, when it was amended 
by a series of protocols designed to make the changes required by the 
fact that the Havana Charter had not come into force. One of these 
protocols 2 substitutes for the undertaking in the original agreement 
that the contracting parties will observe to the fullest extent of their 
executive authority the general principles of certain chapters of the 
Havana Charter a new statement of the objectives of the contracting 
parties. By this statement 8 the contracting parties recognise that 
their relations in the field of trade and economic endeavour should 
be conducted with a view to raising standards of living, ensuring full 
employment and a large and steadily growing volume of real income and 
effective demand, developing the full use of the resources of the world 
and expanding the production and exchange of goods, and promoting 
the progressive development of the economies of all the contracting 
parties ” and express their desire to contribute to these objectives “ by 
entering into reciprocal and mutually advantageous arrangements 
directed to the substantial reduction of tariffs and other barriers to 
trade and to the elimination of discriminatory treatment in international 
commerce/’ 

Agreement on the Organisation for Trade Co-operation, 1955 

The Agreement on the Organisation for Trade Co-operation of 
March 10, 1955, provides that the Organisation is established to further 
the achievement of the purposes and objectives set forth in the General 
Agreement on Tariffs and Trade 4 ; these, as indicated above, include 
the conduct of trade relations with a view to “ ensuring full employ¬ 
ment and a large and steadily growing volume of real income and 
effective demand.” 

Current International Commodity Control Agreements 

A number of current international commodity control agreements 
also contain provisions referring to or bearing upon employment policy, 

2 Protocol amending Part I and Articles XXIX and XXX of the General Agreement on 
Tariffs and Trade, March 10, 1955. 

* Article I of the General Agreement, as amended 1955. 

4 Article 1. 

J. 18 
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which supplement the provisions of the more general instruments 
relating to currency, investment and trade. 

The International Tin Agreement , 1953 

The International Tin Agreement, 1953, contains recitals that there 
is “ reason to expect that widespread unemployment and under¬ 
employment in the industries producing and consuming tin may develop 
out of special difficulties to which international trade in tin is subject, 
including a tendency towards persistent disequilibrium between 
production and consumption, the accumulation of burdensome stock 
and pronounced fluctuations in prices ” and that “ in the absence of 
international action, this situation cannot be corrected by normal 
market forces in time to prevent widespread and undue hardships to 
workers and the premature abandonment of tin deposits.” 6 One of 
the objectives of the agreement (which provides for floor and ceiling 
prices, export control, and a buffer stock) is “ to prevent or alleviate 
widespread unemployment or under-employment and other serious 
difficulties which are likely to result from maladjustments between the 
supply of and the demand for tin.” 8 The agreement contains a declara¬ 
tion by the participating governments “ that, in order to avoid the 
depression of living standards and the introduction of unfair competitive 
conditions in world trade, they will seek to ensure fair labour standards 
in the tin industry.” 7 

The International Sugar Agreement , 1953 

One of the objectives of the International Sugar Agreement, 1953 
(which provides for regulation of production, stocks and exports and 
for the stabilisation of prices), is “ to maintain the purchasing power 
in world markets of countries or areas whose economies are largely 
dependent upon the production or export of sugar by providing 
adequate returns to producers and making it possible to maintain fair 
standards of labour conditions and wages.” 8 The agreement contains 
a declaration by the participating governments that “ in order to avoid 
the depression of living standards and the introduction of unfair 

6 Preamble; the text is printed in United Nations, Interim Co-ordinating Committee 
for International Commodity Arrangements, Review of International Commodity 
Problems , 1953. 

* Article I (a). 

7 Article XV. 

8 Article I. The text is printed in United Nations, Interim Co-ordinating Committee 
for International Commodity Arrangements, Review of International Commodity 
Problems , 1953, pp. 68-81. 
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competitive conditions in world trade, they will seek the maintenance 
of fair labour standards in the sugar industry.” * Certain governments 10 
have excluded from their acceptance of the agreement articles relating 
to the limitation of production and stocks and the subsidisation of the 
exports of sugar on the ground that these are inapplicable to full-scale 
planned economies. 

The International Wheat Agreement, 1956 

The International Wheat Agreement, 1956 (which provides for 
guaranteed quantity purchases and sales by country for a period of 
crop years, the recording of transactions against the guaranteed 
quantities, measures for the fulfilment of the guarantees, basic minimum 
and maximum prices, and the maintenance of adequate stocks), 11 does 
not include any provisions comparable to the provisions of the Sugar 
and Tin Agreements or to the recital contained in the Preamble to the 
Washington Draft Wheat Convention of 1942 that “producers of an 
international commodity such as wheat are directly affected by standards 
of living throughout the world, by international purchasing power and 
by prevailing policies and practices affecting international trade 
generally ” 12 or the declaration contained in that draft convention 
that the contracting governments agree “ that an essential element of 
a solution of the world wheat problem is that consumers should have 
the opportunity and means of increasing their purchases of wheat 
from areas which are equipped to produce it economically ” and that 
“ this requires the adoption and pursuit of national and international 
policies aimed at a fuller and more efficient use among nations of human 
and natural resources and thereby a world-wide expansion of purchasing 
power.” 18 

The International Tea Agreement, 1950, which is not in 
form an intergovernmental agreement but requires governmental 
approval and co-operation for its implementation, contains nothing 
which is directly relevant. 14 

• Article 6. 

10 Czechoslovakia, Hungary, Poland, USSR, ibid., pp. 80-81. 

11 The text appears in United Nations, Interim Co-ordinating Committee for Inter¬ 
national Commodity Arrangements, Review of International Commodity Problems , 
1956. Document E/2893 of June 7, 1956, Annex B. 

12 Preamble (6). The text is printed in International Labour Office, Intergovernmental 
Commodity Control Agreements (1943). 

18 Article 1. 

14 The text is printed in United Nations, Interim Co-ordinating Committee for Inter¬ 
national Commodity Arrangements, Review of International Commodity Problems , 
1950, pp. 54-57. 
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Regional Instruments 

These international instruments are supplemented by important 
regional instruments in both Europe and the Americas. 

The Convention on European Economic Co-operation , 1948 

The Convention on European Economic Co-operation, 1948, 
recognises that the economic systems of the participating countries 
“ are interrelated and that the prosperity of each of them depends on 
the prosperity of all,” expresses their resolve “ as soon as possible to 
achieve and maintain a satisfactory level of economic activity without 
extraordinary outside assistance, and to make their full contribution 
to world economic stability,” and states their determination “ to 
combine their economic strength to these ends, to join together to 
make the fullest collective use of their individual capacities and 
potentialities, to increase their production, develop and modernise 
their industrial and agricultural equipment, export their commerce, 
reduce progressively barriers to trade among themselves, promote full 
employment and restore or maintain the stability of their economies 
and general confidence in their national currencies.” 15 Among the 
undertakings for mutual economic co-operation entered into by the 
contracting parties are an undertaking that “ each contracting party 
will, having due regard to the need for a high and stable level of trade 
and employment and for avoiding or countering the dangers of inflation, 
take such steps as be within its power to achieve or maintain the stability 
of its currency and of its internal financial position, sound rates of 
exchange and, generally, confidence in its monetary system” 18 and 
undertakings that the contracting parties ‘‘will make the fullest and 
most effective use of their available manpower,” “ will endeavour to 
provide full employment for their own people,” and “may have 
recourse to manpower available in the territory of any other contracting 
party.” 17 

The Treaty of Brussels, 1948 

The Treaty of Brussels, 1948, provides that the parties “will so 
organise and co-ordinate their economic activities as to produce the 
best possible results, by the elimination of conflict in their economic 

15 Preamble; for the full text see Documents on International Affairs 1947-1948, pp. 

178-186. 

16 Article 7. 

17 Article 8. 
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policies, the co-ordination of production, and the development of 
commercial exchanges,” 18 “ will make every effort in common, both 
by direct consultation and in specialised agencies, to promote the 
attainment of a higher standard of living by their peoples and to develop 
on corresponding lines the social and other related services of their 
countries,” 19 and “ will endeavour to conclude as soon as possible 
conventions with each other in the sphere of social security.” 20 

The Treaty establishing the European Coal and Steel Community , 1951 

The Treaty establishing the European Coal and Steel Community, 
1951, provides that the mission of the Community “ is to contribute to 
the expansion of the economy, the development of employment and the 
improvement of the standard of living through the creation, in harmony 
with the general economy of the Member States, of a common market ” 
for coal and steel 21 ; the Treaty also provides that “ the Community 
must progressively establish conditions which will in themselves assure 
the most rational distribution of production at the highest possible 
level of productivity, while safeguarding the continuity of employment 
and avoiding the creation of fundamental and persistent disturbances 
in the economies of Member States.” 22 One of the functions assigned 
to the High Authority of the Community by the Treaty is that of 
participating, at the request of the interested governments, “ in the 
study of the possibilities of re-employing, either in existing industries 
or through the creation of new activities, workers unemployed by reason 
of the development of the market or of technical changes.” 23 If “ the 
introduction of technical processes or new equipment, within the 
framework of the general objectives laid down by the High Authority, 
should lead to an exceptionally large reduction in labour requirements 
in the coal and steel industries, making it especially difficult in one or 
more areas to re-employ the workers discharged,” the High Authority, 
on the request of the interested governments, may facilitate the financing 
of such programmes as it may approve for the creation, either in the 
industries subject to its jurisdiction or, with the agreement of the 

18 Article I; for the full text of the Treaty see Documents on International Affairs , 1947- 
1948, pp. 225-229; for the amendments made in the Treaty in 1954, which do not 
affect the material articles, see British Parliamentary Paper, Cmd. 9304 of 1954. 

19 Article II. 

20 Article III. 

21 Article 2; for the full text of the Treaty see European Yearbook , Vol. 1, 1955, pp. 359- 
453. 

22 Article 2, second paragraph. 

28 Article 46 (4). 
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Council, in any other industry, of new and economically sound 
activities capable of assuring productive employment to the workers 
thus discharged ” 24 ; and “ shall grant non-repayable assistance as a 
contribution to the payment of compensation to tide the workers over 
until they can obtain new employment, the granting of resettlement 
allowances to the workers, and the financing of technical training for 
workers who are led to change their employment.” 26 Member States 
agree to “ facilitate the re-employment of workers from the coal and 
steel industries of other Member States ” 26 and to work out among 
themselves any measures necessary to ensure that social security 
measures do not stand in the way of the movement of labour. 27 

The Treaty establishing the European Economic Community , 1957 

The Treaty establishing the European Economic Community, 
1957, provides that “ it shall be the aim of the Community, by 
establishing a Common Market and progressively approximating 
the economic policies of Member States, to promote throughout 
the Community a harmonious development of economic activities, 
a continuous and balanced expansion, an increased stability, an 
accelerated raising of the standard of living and closer relations 
between its Member States.” 2Ta Member States, acting in close 
collaboration with the institutions of the Community, are to “ co¬ 
ordinate their respective economic policies to the extent that is necessary 
to attain the objectives” of the Treaty. 276 Each Member State is to 
“ pursue the economic policy necessary to ensure the equilibrium of 
its overall balance of payments and to maintain confidence in its 
currency, while ensuring a high level of employment and stability of 
the level of prices” 28 ; in order to facilitate the attainment of these 
objectives “ Member States shall co-ordinate their economic policies ” 
through collaboration through their administrative departments and 
central banks 28a ; each Member State “ shall treat its policy in regard 
to exchange rates as a matter of common interest.” a8b In order “ to 
improve opportunities of employment of workers in the Common 
Market and thus contribute to raising the standard of living,” a 

24 Article 56 (b). 

25 Article 56 (c). 

26 Article 69 (3). 

27 Article 69 (4). 

2?a Article 2. 

276 Article 6. 

28 Article 104. 

2 8 « Article 105 (1). 

* 8b Article 107 (1). 
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European Social Fund is established by the Treaty with “ the task of 
promoting within the Community employment facilities and the 
geographical and occupational mobility of workers ” 28C by granting 
assistance towards the occupational retraining of workers and 
resettlement allowances. 28 * 1 

Proposed European Charter of Social Rights 

A European Charter of Social Rights, which is expected to contain 
provisions relating to employment policy, is under consideration by 
the Council of Europe. A draft of such a Charter prepared by the 
Committee on Social Questions of the Consultative Assembly provides 
that the parties thereto “ will pursue an economic, monetary and fiscal 
policy designed to ensure full employment, the fair distribution of 
resources and the equal sharing of burdens, and to maintain the 
purchasing power of money ”; that “ every person shall have the right 
to work that the parties “ undertake to ensure the maintenance of 
the volume of investments needed for full employment in Europe and 
to make up any inadequacies by public investments, to assist, stimulate 
or create new economic activities, particularly to replace those which 
are obsolescent, and to provide for the rehabilitation and resettlement 
of unemployed workers and that everyone shall have the right to 
social security ensuring protection by social insurance, or other means, 
against loss or impairment of livelihood by reason of, inter alia , 
unemployment. A subsequent draft prepared on behalf of the Com¬ 
mittee of Ministers provides that the Contracting Parties accept as an 
aim of policy to be pursued by all appropriate means, both national 
and international in character, the attainment of conditions in which 
everyone shall have the opportunity to earn his living in a freely 
accepted occupation; it further provides that, with a view to ensuring 
the effective exercise of the right to work, the Contracting Parties 
undertake “ to accept as one of their primary aims and responsibilities 
the achievement and maintenance of a high and stable level of employ¬ 
ment ” to “ protect effectively the right of the worker freely to choose 
any available occupation, provided that this provision shall not be 
interpreted as prohibiting or authorising any union security clause or 
practice,” to “ establish or maintain free employment services ” and 
to “ provide appropriate vocational guidance, training and 
rehabilitation.” 


28 c Article 123. 
88 d Article 125. 
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The North Atlantic Treaty , 1949 

The North Atlantic Treaty, 1949, which is in a sense a bridge 
between Europe and the Americas, provides that the parties thereto 
“ will contribute towards the further development of peaceful and 
friendly international relations ” by “ promoting conditions of stability 
and well-being ” and “ will seek to eliminate conflict in their inter¬ 
national economic policies and will encourage economic collaboration 
between any or all of them.” 29 

The Charter of the Organization of American States , 1948 

Full employment policy is also a recurrent theme of a number of 
inter-American instruments. The Charter of the Organization of 
American States, 1948, provides that Member States will co-operate 
with each other, as far as their resources may permit and their laws may 
provide, in order to strengthen their economic structure, 29a that they will 
co-operate with one another to achieve just and decent living conditions 
for their entire populations, 30 and that they agree upon the desirability 
of developing their social legislation on certain stated bases, one of 
which is that work is a right and a social duty. 31 

The Economic Charter of the Americas , 1945 

The Economic Charter of the Americas, 1945, adopted at the 
Chapultepec Conference, which is a declaration and not an instrument 
having the binding force of a treaty obligation, declares it to be one of 
the guiding principles of the American republics to direct their economic 
policies “ toward the creation of conditions which will encourage, 
through expanding domestic and foreign trade and investment, the 
attainment everywhere of high levels of real income, employment and 
consumption, free from excessive fluctuations, in order that their 
peoples may be adequately fed, housed and clothed, have access to 
services necessary for health, education, and well-being, and enjoy the 
rewards of their labour in dignity and freedom.” 82 

The American Declaration of the Rights and Duties of Man , 1948 
The American Declaration of the Rights and Duties of Man, 1948, 
adopted at the International Conference of American States at Bogota, 

28 Article 3; for the full text see Documents on International Affairs , 1949-1950, pp. 
257-260. 

28a Article 26; for the full text see Inter-American Juridical Yearbook , 1948, pp. 279-346. 
30 Article 28. 31 Article 29, 

82 Principle 1; for the full text see 7 Documents on American Foreign Relations , 1944- 
1945, pp. 737-741. 
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provides that “ every person has the right to work, under proper 
conditions, and to follow his vocation freely, in so far as existing 
conditions of employment permit ” 33 and that “ every person has 
the right to social security which will protect him from the consequences 
of unemployment, old age, and any disabilities arising from causes 
beyond his control that make it physically or mentally impossible for 
him to earn a living ” 34 ; the declaration also proclaims corresponding 
duties of every person “ to co-operate with the State and the community, 
with respect to social security and welfare, in accordance with his 
ability and with existing circumstances ” 36 and “ to work, so far as his 
capacity and possibilities permit, in order to obtain the means of 
livelihood or to benefit his community.” 86 

The Inter-American Charter of Social Guarantees , 1948 

The Inter-American Charter of Social Guarantees, 1948, also 
adopted at Bogota, which, like the Economic Charter of the Americas, 
is a declaration and not a binding instrument, and from which the 
United States disassociated itself on the ground that it was more in 
the nature of a labour code than a statement of fundamental principles, 
declares that every worker “ must have the opportunity for a decent 
existence ” 37 and “ has the right to engage in his occupation,” 38 that 
“ it is the duty of the State to provide measures of social security and 
welfare for the benefit of workers,” 39 and that workers have the 
right to a system of compulsory social insurance designed, inter alia , 
to supply means of support in case of the termination or interruption 
of occupational activity as a result of . . . unemployment.” 40 

The Economic Agreement of Bogota , 1948 

By the Economic Agreement of Bogota, 1948, the American 
States “ recognise their common interest in maintaining economic 
conditions favourable to the development of a balanced and expanding 
world economy and to a high level of international trade, in such a 
way as to contribute to the economic strengthening and progress of 

83 Article XIV; for the full text see 10 Documents on American Foreign Relations , 1948, 
pp. 528-532. 

84 Article XVI. 

35 Article XXV. 

36 Article XXVII. 

87 Article 2 (b); for the full text see United Nations, Yearbook on Human Rights for 1948, 
pp. 446-450. 

88 Article 3. 

89 Article 28. 

40 Article 31 (c). 
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each State ” 41 ; ” within the economic objectives expressed in ” the 
Agreement, the American States “ agree to co-operate in the most 
effective manner in the solution of their social problems, and to adopt 
measures appropriate to their political and social institutions in 
accordance with what is provided in the Inter-American Charter of 
Social Guarantees, and tending, inter alia , “ to foster opportunities 
for useful and regular employment, at fair wages, for all persons who 
want and are able to work ” 43 and “ to reduce the disruptive effect 
of illness, old age, temporary unemployment and occupational hazards 
on the continuity of earnings.” 43 

Full Employment and the Law of International 
Economic Relations 

This somewhat tedious recapitulation of treaty obligations and inter¬ 
national declarations demonstrates the extent to which full employment 
has become a central objective of international policy recognised as 
such in legal instruments a number of which are binding on the great 
majority of the States Members of the international community. What 
are the implications of this development for international law? It 
is submitted that, although they have received relatively little attention 
from international lawyers hitherto, these implications are already 
considerable and may ultimately be very far reaching. It will be 
convenient to consider the matter under the following heads: (a) the 
bearing on each other of the obligation to promote and maintain full 
employment and the concept of domestic jurisdiction; (b) obligations 
of consultation and co-operation arising from the obligation to promote 
and maintain full employment; (c) cases in which the obligation of a 
State to promote and maintain full employment may have the effect 
of discharging a State from, or postponing its liability in respect of, 
some other international obligation inconsistent therewith; (d) the 
possible effect of failure to promote and maintain full employment, or 
to perform some other international obligation alleged to be inconsist¬ 
ent with the obligation to promote and maintain full employment, on 
the obligations towards the State concerned of other States; (e) the 
possibility of a State which fails to maintain full employment incurring 
legal liability for resulting economic loss to another State; and (f) the 
effect of international obligations relating to full employment as 

41 Article 7; for the full text see 10 Documents on American Foreign Relations, 1948, 
pp. 516-527. 

42 Article 32 (b). 

43 Article 32 (c). 
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policy directives to international organisations. In respect of all these 
matters there is a perceptible tendency for the development of the law 
to be influenced by economic theories which, though more widely 
agreed than they were a generation ago, are still to a significant extent 
elements of controversy. In these circumstances certainty and dogmat¬ 
ism are out of place, but there is everything to be gained by exploring 
fully the new horizons which are rapidly opening up before us. 

Relationship between the Obligation to Promote and Maintain Full 
Employment and the Concept of Domestic Jurisdiction 

On principle the acceptance by all Members of the United Nations 
in virtue of Article 55 of the Charter of the obligation to take joint 
and separate action in co-operation with the United Nations for the 
promotion of full employment would appear to imply that matters 
bearing on full employment can no longer be regarded as matters of 
domestic jurisdiction. As was said by the Permanent Court of Inter¬ 
national Justice in the Tunis-Morocco Nationality Decrees Case: 
“ The question whether a certain matter is or is not solely within the 
jurisdiction of a State is an essentially relative question; it depends 
on the development of international relations. Thus, in the present 
state of international law, questions of nationality are, in the opinion 
of the Court, in principle within this reserved domain.'” 44 “ It may 
well happen,’’ the Court proceeded, ‘ v that, in a matter which, like that 
of nationality, is not, in principle, regulated by international law, the 
right of a State to use its discretion is nevertheless restricted by 
obligations which it may have undertaken towards other States.” 45 
While there have been some differences of view among writers 46 
concerning the extent to which the position may have been modified 
by the substitution of the language of the Charter, which speaks of 
matters essentially within domestic jurisdiction, for that of the Covenant, 
which speaks of matters solely within domestic jurisdiction, it is 
believed that this change of language has not affected the basic 
principle involved. The Institute of International Law, at its Aix 
session in 1954, reaffirmed the principle of the relative character of the 

44 P.C.I.J., Scries B, No. 4, p. 24. 

4fi Ibid., p. 24. 

44 See, for instance, Kcisen. The Law of the United Nations (1950), pp. 769-791; Alf Ross, 
Constitution of the United Nations (1950) pp. 118-134; Goodrich and Hambro, The 
Charter of the United Nations (2nd cd., 1949) pp. 110- 121 and 322-324; Lauterpaeht, 
International Imw and Human Rights (1950) pp. 166-220; Rousseau in 1950 Annuaire 
dc rinstitut de Droit international , Vol. 43(1), pp. 5-41,and 1952 Annuaire de VInstitut 
de Droit international , Vol. 44(1), pp. 137-161; and Stone, Legal Controls of Inter¬ 
national Conflict (1954) pp. 253-258. 
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concept of domestic jurisdiction. The resolution adopted by the 
Institute on April 29, 1954, on the determination of the “ reserved 
domain ” and its effects declares that the extent of the reserved domain 
“ depends on international law and varies according to its develop¬ 
ment ” and that “ the conclusion of an international agreement 
regarding a matter pertaining to the reserved domain precludes a party 
to the agreement from raising the plea of domestic jurisdiction in 
respect of any question relating to the interpretation or application 
of the agreement.'’ 47 Assuming this view to be correct, striking progress 
has been made during the last generation in bringing international 
economic relationships within the ambit of international law. Among 
the matters which bear directly on employment policy and are now 
covered by widely ratified international engagements reinforcing the 
pledge contained in the Charter are monetary policy and commercial 
policy, including tariffs. Tariff policy was at one time regarded as a 
typical example of a question of domestic jurisdiction, 48 and was, 
together with immigration policy, one of the questions specifically 
raised by Taft 48 and Hughes 60 which the inclusion of the domestic 
jurisdiction clause in the Covenant of the League of Nations was 
designed to exclude from the scope of recommendations made by 
the Council of the League under Article 15 of the Covenant. This 
position, if the assumption upon which we are proceeding is correct, 
has now been radically changed. 

While it appears to be entirely clear upon principle that the provi¬ 
sions of the Charter and of the other international instruments which 
have been reviewed have made employment policy a matter of inter¬ 
national concern, it is necessary to examine the matter with special 
care in the light of certain statements on the subject made at and 
immediately following the San Francisco Conference. The Committee 
of the San Francisco Conference, w'hich reported on what are now 
Chapters IX and X of the Charter, recorded in its report its full agree¬ 
ment that nothing contained therein “ can be construed as giving 
authority to the Organisation to intervene in the domestic affairs of 
member States.” 51 The United States Report to the President on the 
results of the San Francisco Conference by the Secretary of State 

47 1954 Annuaire de Vlnstitut de Droit international , vol. 45 (II), pp. 299-300. 

48 e.g., Fischer Williams, Some Aspects of the Covenant of the League of Nations (1934) 
pp. 59-60. 

49 Miller, The Drafting of the Covenant (1928) Vol. 1, p. 277. 

50 Ibid., p. 383. 

51 United Nations Conference on International Organization, Documents , Vol. 10, 
pp. 271-272. 
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cited this statement in connection with the pledge article of the Charter 
and said that as finally adopted it was worded so as to eliminate any 
possible interpretation that it “ infringed on the domestic jurisdiction 
of member States in committing them to a particular philosophy of 
the relationship between the government and the individual/' 62 As 
adopted “ it pledges the various countries to co-operate with the 
organisation by joint and separate action in the achievement of the 
economic and social objectives of the organisation without infringing 
upon the right to order their national affairs according to their own 
best ability, in their own way and in accordance with their own political 
and economic institutions and processes.” In another Committee at 
San Francisco, during the discussion of the substitution of the phrase 
“essentially within the domestic jurisdiction” for the phrase “solely 
w ithin the domestic jurisdiction ” which had been used in the Covenant, 
employment policy was given by an Australian delegate (Evatt) 
supporting the change as a matter which had perhaps ceased as the 
result of treaty engagements to be “ solely ” without ceasing to be 
“ essentially ” within domestic jurisdiction. 53 There was, however, no 
pronouncement by the Conference to this effect and Kelsen has very 
reasonably observed that on this view the domestic jurisdiction clause 
of the Charter “ may be used to paralyse an important part of the 
activity of the Organisation.” 54 In later United Nations discussions it 
appears to have been widely assumed that in view of the pledge, which, 
as we have seen, has since been reinforced by a series of further inter¬ 
national engagements, the promotion and maintenance of full employ¬ 
ment is “ not merely a matter of domestic interest ” but “ an inter¬ 
national obligation formally assumed under the Charter,’* 6S and it 
has been contended, though also contested, “ that the mere fact that 
a matter was dealt with in the Charter placed it outside the domestic 
jurisdiction of Member States.” 56 How far does the preparatory 
work of the Charter and the action taken under it confirm or call 
in question the conclusion that employment policy must now be re¬ 
garded, in law' as well as in economics, as a matter of international 
concern? The answer may largely depend on a closer definition of 
what is meant by saying that employment policy has become in law' a 
matter of international concern. 

62 p. 115. 

63 United Nations Conference on International Organization, Documents , Vol. 6, p. 512. 

64 Kelsen, The Law of the United Nations (1950) p. 777. 

46 Repertory of United Nations Practice (1955) Vol. 3, p. 117. 

48 Ibid., Vol. l t pp. 142-143. 
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The basic issue was fully and fairly stated during the discussion in 
the Foreign Relations Committee of the Senate of the United States 
prior to the ratification of the Charter. The following statements by 
Mr. Leo Pasvolsky, who participated in the discussion on behalf of 
the Secretary of State and who had been one of the leading architects 
of the Charter, are particularly explicit: 

Mr. PASVOLSKY: The question of what matters the Organization 
would be concerned with would depend upon whether or not they had 
international repercussions. This Organization is concerned with inter¬ 
national problems. International problems may arise out of all sorts of 
circumstances. 

Senator M1LL1KIN: Could the Organization concern itself with 
tariff policies of the various countries? 

Mr. PASVOLSKY: The Organization would of course consider 
questions that arose out of tariff or commercial policies. 

Senator M1LLIK1N: This Organization, you said, concerns itself 
with the international aspects of these various matters. Is there any inter¬ 
national aspect of any of these matters that operates entirely within its 
own vacuum that does not originate within domestic jurisdictions? 

Mr. PASVOLSKY: Well, Senator, I suppose we can say there is no 
such thing as an international problem that is not related to national 
problems, because the word 4k international ” itself means that there are 
nations involved. What domestic jurisdiction relates to here, 1 should say, 
as it does in all of these matters, is that there are certain matters which 
are handled internally by nations which do not affect other nations or 
may not affect other nations. On the other hand, there are certainly 
many matters handled internally which do affect other nations and which 
by international law are considered to be of concern to other nations. 

Senator BARKLEY: Is it not true that almost every problem that 
concerns international relations must originate somewhere and that 
somewhere usually is within the domestic boundaries of one nation and 
may leap over into another nation and create an international situation? 

Mr. PASVOLSKY; Of course. 

Senator BARKLEY: Not only economically but from every other 
standpoint? 

Mr. PASVOLSKY: In every respect of course. 57 

This discussion focuses the matter very clearly. Virtually all inter¬ 
national economic and social problems originate within domestic 
jurisdiction and at some stage overlap domestic boundaries. For the 

87 The Charter of the United Nations'. Hearings before the Committee on Foreign 
Relations. United States Senate, Seventy-Ninth Congress, First Session on the Charter 
of the United Nations for the Maintenance of International Peace and Security, 
submitted by the President of the United States on July 2, 1945 (revised July 9, 10, 
11, 12 and 13, 1945), pp. 310-312. 
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statesman, diplomat or administrator, the political scientist or the 
economist, the test, and the only test, of whether a matter has ceased 
to be domestic is the extent of its international repercussions. The 
lawyer may prefer to formulate the criterion as being the extent and 
directness of the legally relevant international repercussions of a matter 
originating within the domestic sphere and to attribute a special 
significance to the existence of an international engagement as making 
such repercussions legally relevant, but the practical outcome of his 
reasoning is likely to be much the same as that of the less technical 
reasoning of his lay brethren. A matter ceases to be domestic when the 
extent and directness of its international repercussions make it a matter 
of international concern; whether a particular matter has ceased to be 
domestic at a particular time on the basis of this criterion is partly a 
question of fact and partly a question of law. In so far as it is a question 
of law the existence of an international engagement on the subject w ill 
always be an important and may well be a decisive element. The practi¬ 
cal conclusion of the matter at the present time so far as employment 
policy is concerned may be summarised in two simple propositions: 
(i) the provisions of the Charter and the other relevant international 
engagements do not commit States “ to a particular philosophy of 
the relationship between the Government and the individual”; this 
remains a matter “ essentially within the domestic jurisdiction of each 
State (ii) the obligation to promote and maintain full employment 
is a legal obligation from which legal consequences can be drawrn; 
in this sense employment policy has ceased to be a matter ” essentially 
within domestic jurisdiction.” If this analysis of the position is accepted 
the next stage in our inquiry must be to examine in greater detail the 
precise legal consequences which flow from the obligation to promote 
and maintain full employment, directly or as a result of the more 
detailed international engagements bearing on the subject. 

Obligations of Consultation and Co-operation arising from the Obligation 
to Promote and Maintain Full Employment 

The most far-reaching and significant of the immediate legal 
consequences of the obligation to promote and maintain full employ¬ 
ment by joint and separate action is the increasing recognition of an 
obligation of consultation in regard to matters of economic policy of 
international concern. The practice of such consultation is not new r . 
During the inter-war period the Economic and Financial Organisation 
of the League of Nations and the Bank for International Settlements 
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made significant contributions to its development, and nowhere has 
the political and economic case for such consultation been more 
persuasively and authoritatively argued than in the writings of Sir 
Arthur Salter (as he then was). 68 The concept of a legal obligation 
of consultation is, however, a new development. 

The concept has found concrete expression in specific obligations 
of consultation concerning monetary and commercial policy, and we 
are witnessing the germ of developments w hereby certain disagreements 
arising in the course of such consultations may ultimately become 
matters for international rather than unilateral decision. In the case 
of monetary policy, the Articles of Agreement of the International 
Monetary Fund require consultation with the Fund before a member 
changes the par value of its currency; the general effect of the relevant 
provisions is that neither the member concerned nor the Fund can, 
by taking action or declining to concur in such action, leave the other 
without recourse, but that each, in determining its course of action, 
must take into account the probable attitude and reaction of the other. 
If the Fund does not concur in a proposed change in the par value of 
a currency, the member can in the last resort make the change uni¬ 
laterally, but if the member does so it becomes ineligible to use the 
resources of the Fund unless the Fund otherwise determines and is 
liable to be required, after the expiration of a reasonable period, to 
withdraw from the Fund. 59 The system is one of checks and balances 
so designed that while the Fund is not given, and in the present stage 
in development of international organisation and international 
economical and financial relationships should not be given, final 
authority over national policies concerning currency depreciation or 
appreciation, these policies no longer result from unilateral decisions 
w'hich no international authority is formally entitled to appraise or to 
take recognised measures to counteract. The General Agreement on 
Tariffs and Trade provides in the broadest possible terms that each 
contracting party shall accord sympathetic consideration to, and shall 
afford adequate opportunity for consultation regarding, such repre¬ 
sentations as may be made by another contracting party with respect 
to any matter affecting the operation of the Agreement 00 ; the matters 

58 Allied Shipping Control (1921) pp. 243-280; Recovery—The Second Effort (1932) 

pp. 55-195; The United States of Europe (1935) pp. 33-43, World Trade and the Future 
(1936); Security . Can We Retrieve It ? (1939) p. 327. 

59 Articles of Agreement of the International Monetary Fund, Article IV, Sections V 
and VI. 

60 Article XXII of the Agreement as revised in 1955, General Agreement on Tariffs and 
Trade, Basic Instruments and Selected Documents (1955) Vol. 1 (revised), p. 45. 
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dealt with in the agreement include most favoured nation treatment, 
schedules of tariff concessions and tariff' negotiations, national treat¬ 
ment on internal taxation and regulation, freedom of transit, customs 
valuation, fees and formalities, marks of origin, quantitative restrictions, 
non-discrimination, subsidies, State-trading enterprises, and other 
aspects of commercial policy; the Agreement also provides that the 
Organisation for Trade Co-operation may, at the request of a contract¬ 
ing party, consult with any contracting party or parties in respect of 
any matter for which it has not been possible to find a satisfactory 
solution through consultation between the parties. These comprehen¬ 
sive provisions of the General Agreement for consultation are supple¬ 
mented by specific provisions relating to quantitative restrictions which 
the Agreement permits only when necessary to safeguard the balance 
of payments; the Agreement specifies that a party applying new restric¬ 
tions for this purpose or intensifying existing restrictions “ shall 
immediately after instituting or intensifying such restrictions (or, in 
circumstances in which prior consultation is practicable before doing 
so) consult with the Organisation as to the nature of its balance of 
payments difficulties, alternative corrective measures which may be 
available, and the possible effect of the restrictions on the economies 
of other contracting parties” 61 ; the Organisation shall invite any 
contracting party which is applying such restrictions to enter into 
consultations with it at the request of any contracting party which 
can establish a prima facie case that the restrictions are inconsistent 
with the agreement or that its trade is adversely affected thereby; if no 
agreement is reached and the Organisation determines that the restric¬ 
tions are being applied inconsistently with the Agreement and that 
damage to the trade of the contracting party initiating the procedure 
is caused or threatened thereby, it is to recommend the withdrawal 
or modification of the restrictions; if the restrictions are not withdrawn 
or modified within such time as the Organisation may prescribe, it 
may release the contracting party initiating the procedure from such 
obligations under the Agreement towards the contracting party 
applying the restrictions as it determines to be appropriate in the 
circumstances. The practical outcome of these provisions is that the 
whole range of monetary and commercial policy is now covered, for 
the great majority of States actively participating in normal inter¬ 
national trade, by obligations of consultation prior to or concurrently 

Article XII 4 (a), ibid ., p. 25. 

Article XII, 4 (d), ibid p. 26. 
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with action. They have ceased to be matters for unilateral decision 
irrespective of the views or interests of other States and while the final 
responsibility for action remains national there is a legal responsibility 
to weigh the interests and representations of other States and to consult 
with them before taking action. 

Discharge or Postponement of Obligations Inconsistent with the Obliga¬ 
tion to Promote and Maintain Full Employment 

Through the obligations of consultation by which it has been re¬ 
inforced, the obligation to promote and maintain full employment 
operates as a restraint upon monetary and commercial policies 
prejudicial to the interests of other States. There would also appear to 
be circumstances in which it operates in reverse to discharge a State 
from, or postpone its liability in respect of, some other international 
obligation inconsistent therewith. The question is particularly liable 
to arise in connection with international indebtedness, including both 
debts of States to foreign individuals and debts of States to States, 
transfers of assets from one country to another, the revaluation of 
currencies, and commercial policy. In such cases the question whether 
a State is entitled to act in its discretion, or must secure an international 
decision on the matter, assumes special importance. 

There are a number of interesting precedents in regard to these 
matters. The question of transfers of assets, for instance, arose in 
connection w'ith the successive reparation settlements following the 
First World War, and the experience of that period has a bearing on 
problems which remain to be resolved in the future development of 
the law. The London Agreements of August, 1924,** giving effect to 
the Dawes Plan * 4 provided for a Transfer Committee charged with 
the delicate function of passing the payments over the exchanges to 
the extent, and only to the extent, to which this operation can be 
performed without a depreciation of the currency of the debtor State” 65 ; 
the Agreements provided that programmes of deliveries should be 
fixed “ with due regard to the possibilities of production in Germany, 
to the position of her supplies of raw materials and to her domestic 
requirements in so far as is necessary for the maintenance of her social 
and economic life and also with due regard to the limitations set out 

c:j Hudson, International Legislation , Vol. 2, pp. 1300-1331; 30 League of Nations Treaty 
Series , pp. 63 -101. 

** 120 British and Foreign State Papers , p. 409. 

Fischer Williams, Chapters on Current International Law and the League of Nations 
0929) p. 342. 
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in the Experts’ Report ” 66 ; the scheme also provided for the limitation 
of deliveries to those “ which are not of an anti-economic character.” 67 
The Hague Agreements of January 20, 1930, 44 giving effect to the 
Young Plan 69 eliminated the measures of transfer protection provided 
for in the Dawes Plan, a change vigorously criticised at the time on 
economic grounds by Keynes, 70 and as a failure to develop the law 
constructively by Fischer Williams 71 ; the Hague Agreement sub¬ 
stituted a right of the German Government to postpone payments if 
it came “ to the conclusion in good faith that Germany’s exchange 
and economic life may be seriously endangered by the transfer in part 
or in full of the postponable portion of the annuities ” 72 with provision 
for the reference to the Permanent Court of International Justice of 
any difference of opinion whether this right had been exercised in good 
faith, 78 and for the convocation by the Bank for International Settle¬ 
ments, in the event of any declaration of postponement or at any other 
time when the German Government declared that Germany’s exchange 
and economic life might be seriously endangered by transfers, of a 
Special Advisory Committee to consider the situation in all its aspects. 74 
The power to postpone was exercised in 1931 and a special Advisory 
Committee appointed; on the basis of its report 76 a further agreement 
concerning German reparations was signed at Lausanne on July 9, 
1932; this agreement, 76 though never ratified, in fact terminated repara¬ 
tions. A similar conception that legal obligation must be tempered by 
economic possibility reappears in the Treaty of Peace with Italy of 
February 10, 1947, Article 74 of which provides that the quantities 
and types of goods and services to be delivered by Italy as reparation 
shall be selected and deliveries “ shall be scheduled in such a way as to 
avoid interference with the economic reconstruction of Italy and the 

•• Clause 2 (b) of Agreement of August 20,1924 between the Allied Governments and 
the German Government concerning the Agreement of August 9 between the Repara¬ 
tion Commission and the German Government. 

67 Clause 3 (3). 

66 Hudson, International Legislation, Vol. 5, pp. 135-367; 104 League of Nations Treaty 
Series, pp. 243-471. 

69 British Parliamentary Paper Cmd. 3343 of 1929. 

70 Keynes, Economic Journal, March 1929, The Nation, June 15, 1929. 

71 C/. Fischer Williams, “ A Legal Footnote to the Story of German Reparations M in 
13 British Yearbook of International Law , 1932, pp. 9-38. 

72 Article 8 of the Hague Agreement concerning the Complete and Final Settlement of 
the Question of Reparations on January 20, 1930, Hudson, International Legislation, 
Vol. 5, p. 142. 

73 Annex I to the Agreement, Hudson, International Legislation , Vol. 5, pp. 151-153. 

74 Annex Ill (V), 10, ibid., p. 162. 

76 British Parliamentary Paper Cmd . 3995 of 1932. 

76 Text in Hudson, International Legislation, Vol. 6, p. 73. 
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imposition of additional liabilities on other Allied or Associated 
Powers ” (Article 74 A3 and B3). 77 There is no corresponding provision 
in the other peace treaties following the Second World War. 

The same conception that legal obligation must be tempered by the 
needs of economic policy reappears in the basic instruments which now 
govern monetary and commercial policy, namely the Articles of Agree¬ 
ment of the International Monetary Fund and the General Agreement 
on Tariffs and Trade. As we have seen 78 the Fund is required to concur 
in a change proposed by a Member in the par value of its currency if 
satisfied that the change is necessary to correct a fundamental dis¬ 
equilibrium, and the Executive Directors of the Fund have, at the 
request of the Government of the United Kingdom, interpreted the 
relevant provisions of the Articles of Agreement to mean that “ steps 
which are necessary to protect a member from unemployment of a 
chronic or persistent character, arising from the pressure on its balance 
of payments, are among the measures necessary to correct a funda¬ 
mental disequilibrium.” The General Agreement on Tariffs and 
Trade provides that certain import restrictions shall not exceed those 
necessary for the protection of monetary reserves. 78 The Contracting 
parties recognise that, as the result of domestic policies directed towards 
the achievement and maintenance of full and productive employment 
or towards the development of economic resources, a contracting 
party may experience a high level of demand for imports involving 
a threat to its monetary resources, and that a party otherwise complying 
with the Agreement in this respect shall not be required to withdraw 
or modify import restrictions on the ground that a change in those 
policies would make such restrictions unnecessary 80 ; there is provision 
for consultation concerning such restrictions through the Organisation 
for Trade Co-operation. The law in regard to these matters is clearly 
in process of development and far from having reached any kind of 
finality, but it has already become clear that the obligations relating 
to full employment which have been so widely assumed by the members 
of the international community may in significant respects limit their 
other financial and economic obligations towards each other, and that 
there is great need for impartial adjustment of any such conflicts of 
obligation which may arise. 

77 42 American Journal of International Law, 1948, Supplement of Official Documents, 
pp. 71 and 72. 

78 p. 268 above. 

78 Article XII (2). 

80 Article XII 3(d). 
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Possible Effect of Failure by a State to Promote and Maintain Full 
Employment, or to Perform Some Other International Obligation 
Alleged to be Inconsistent with the Obligation to Promote and 
Maintain Full Employment, on the Obligations of Other States 
towards that State 

We have examined the matter up to this point from the standpoint 
of a State which claims release from an international obligation on 
the ground of inconsistency with its obligation to promote and maintain 
full employment. The failure of a State to promote and maintain full 
employment in accordance with its international obligations, or to 
perform some other international obligation alleged to be inconsistent 
with the obligation to promote and maintain full employment, may 
also have the effect of releasing other States from an obligation towards 
the State concerned. The second of these cases is specifically provided 
for in the power granted to the Organisation for Trade Co-operation 
by the General Agreement on Tariffs and Trade to release the con¬ 
tracting party initiating consultations concerning import restrictions 
for the protection of the balance of payments from such obligations 
under the Agreement towards the contracting party applying the restric¬ 
tions as it deems to be appropriate in the circumstances. 81 The more 
general question of the effect of the failure of a State to promote and 
maintain full employment in accordance with its international obliga¬ 
tions on the obligations towards that State of other States which may 
be adversely affected by such failure appears to fall within the same 
principle but no agreed procedure exists for applying the principle to 
such cases, except in so far as other provisions of the Fund Agreement or 
the General Agreement on Tariffs and Trade may be applicable to 
the facts of the case. 

International Liability for Economic Disturbance? 

In examining the positive obligations of consultation by which the 
acceptance of a recognised international responsibility for promoting 
and maintaining full employment have been reinforced, the possibility 
that the obligation of a State to promote and maintain full employment 
may have the effect of discharging it from, or postponing its liability 
in respect of, some other international obligation inconsistent there¬ 
with, and the possible effect of failure to promote and maintain full 
employment, or to perform some other international obligation alleged 

81 Article XII (4) (d) of the General Agreement on Tariffs and Trade, as revised 1955. 
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to be inconsistent with the obligation to promote and maintain full 
employment, on the obligations towards the State concerned of other 
States, we have been able to rely upon precedent and existing treaty 
obligations and to tread upon reasonably solid ground. We must 
now enter upon more speculative matters. Is there an international 
tort of economic disturbance involving the legal liability of a State for 
the economic consequences to another State of the failure of the 
first State to maintain full employment? There is nothing inherently 
unreasonable in the conception of such an international tort. A relatively 
minor recession in a major economy may have devastating and ruinous 
consequences for a less robust economy geared to the major economy, 
such as an economy based on supplying the needs of the major economy 
in the expectation of a continuing demand for its products; the con¬ 
sequences may be so far-reaching as to shake the very foundations of 
society and produce the most serious repercussions on international 
relations generally. Economists have suggested a number of ingenious 
compensatory devices to cushion the effects of recession and depres¬ 
sion. 81 At one stage or another, some of these may be introduced by 
international agreement. Failing such agreement, must the law continue 
to regard the whole matter as being essentially beyond its scope, or 
have the conceptions of expectancy, unfair competition, unjust en¬ 
richment, quasi contract, negligence, nuisance or absolute liability, 
or some combination of these, a contribution to make to the future 
development of the law on the subject? 44 All members of a civilised 
commonwealth are under a general duty towards their neighbours to do 
them no hurt without lawful cause or excuse.” 88 Is the international 
community a civilised commonwealth in this respect? Is there a place 
in contemporary international law for “ the general principle that one 
must not do unlawful harm to one’s neighbours,” 84 and, if so, is the 
principle applicable to economic harm to one’s neighbours resulting 
from failure to fulfil the international obligation to promote and main¬ 
tain full employment? The absence of any clearly settled authority 

82 For instance, a United Nations group of experts meeting under the chairmanship of 
Dr. E. R. Walker, then Economic Adviser to the Australian Department of External 
Affairs, recommended that “ each government should accept the responsibility, within 
a permanent and systematic inter-national scheme, of replenishing the monetary 
reserves of other countries concurrently with and to the extent of the depletion of 
those reserves which results from an increase of its own reserves induced by a fall in 
its demand for imported goods and services in so far as this fall is caused by a general 
decline in effective demand within its own country ” United Nations, National and 
International Measures for Full Employment (1949) pp. 95-96. 

83 Pollock, The Law of Torts (13th cd., 1929) p. 1. 

84 Ibid., p. 6. 
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on the subject does not dispose of the matter. In English law “ the 
segregation of the law of tort from other parts of the law is quite 
modern ” 85 and it was left to Sir Frederick Pollock to develop a general 
theory of tortious liability and provide the intellectual foundation for 
the adaptation of the law of tort to the needs of an industrialised society. 
As the common law has now evolved 44 neither lack of precedent nor 
the fact that the plaintiff may bring a contract action is considered a 
serious obstacle to the maintenance of an action in tort.” 86 Is it possible 
and desirable that the international law on the subject may develop 
in the same manner? A leading United States authority on the law of 
tort has written that: 44 There is no field of law in which rigidity and 
finality is less probable and less desirable ” and where a fuller allowance 
must be made for 44 the constant changes in the physical and economic 
environment of modern man and even more in the values put upon the 
respective interests involved in the more important social and business 
relations.” 87 Fundamentally the same position must obtain in inter¬ 
national law if it is to continue to develop in accordance with modern 
needs. The progress made by international tribunals in developing 
international applications of private law concepts has been less far- 
reaching in respect of matters of tort than in respect of matters of 
property, contract, succession, evidence, procedure and damages, 88 
but the concepts of negligence, nuisance, responsibility and fault may 
have an important part to play in the developed law of an economically 
inter-dependent world, and there may well be an analogy with the 
liability for breach of absolute duties specially attached to the occupation 
of fixed property, to the ownership and custody of dangerous tilings, 
and to the exercise of certain public callings, which bears directly upon 
the legal responsibility of States for the economic consequences of 
their acts and omissions and of acts and omissions occurring within 
their jurisdiction. The difficulties of the matter must not be, and are 
not likely to be, underestimated. What relative importance should be 
attached, in the development of a workable body of law on the subject, 
to the principles of fault and absolute liability respectively? What 
degree of responsibility must be assumed by the State for the vagaries 
of a free economy subject to its jurisdiction? At what point does the 
principle of remoteness of damage become applicable? The typical 
remedy for tort is unliquidated damages. Is such a remedy feasible 

8r > Winfield, The Province of the Law of Tort (1931) p. 8. 

88 Burdick, The Law of Torts (4th Students cd., 1926) p. 68. 

87 Bohlcn, Studies in the Law of Torts (1926) p.v. 

88 Cf. Lautcrpacht, Private Law Sources and Analogies of International Law (1927). 
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and appropriate in the type of case which we are considering? Is 
release from some contractual obligation which has become unduly 
burdensome in the new circumstances more likely to be a feasible 
remedy? Would something in the nature of a mandatory injunction 
to take positive remedial or compensatory action be a more appropriate 
remedy, and is such a development conceivable? The danger is not that 
these difficulties will be overlooked or underestimated, but that they 
will be regarded as so appalling that they will discourage any attempt 
to move forward along boldly constructive lines. 

Effect of International Obligations relating to Full Employment as 
Policy Directives to International Organisations 

There is another significant legal effect of the obligation to promote 
and maintain full employment which should be noted. The Charter 
of the United Nations, the Constitution of the International Labour 
Organisation, the Articles of Agreement of the International Monetary 
Fund and the International Bank for Reconstruction and Develop¬ 
ment, 8 * the General Agreement on Tariffs and Trade, the Agreement 
on the Organisation for Trade Co-operation, and important regional 
instruments including in particular the Convention on European 
Economic Co-operation all formulate for the organisations created by 
them a policy directive to seek to promote and maintain full employ¬ 
ment. The mutual obligations of States in the matter are therefore 
reinforced by a constitutional responsibility of international organisa¬ 
tions to co-operate in seeking to make those obligations effective. 
Nor does the process of interaction stop at this point. The members of 
the international organisations concerned have under the constitutions 
of their organisations certain obligations of co-operation with them in 
the discharge of the responsibilities committed to them, and these 
obligations further reinforce their more general pledges to promote 
and maintain full employment. A new basic objective, the full signifi¬ 
cance of which cannot yet be fully measured, has been written into the 
law of international economic relationships. “The full employment 
pledge does not impose upon any country the obligation of altering 
the basic features of its economic system, but it does imply a willingness 
to take action, as the need arises, designed to promote and maintain 
full and productive employment, through measures appropriate to its 
political, economic and social institutions (Resolution 308 (IV) of 


Less directly than in the other cases; sec p. 268 above. 
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the General Assembly of the United Nations of November 25,1949).” ,0 
The policy directives given to the international organisations by the 
terms of their constitutions ensure their availability to facilitate such 
measures and preclude them from adopting a view of their own functions 
and responsibilities based on a contractionist rather than an expan¬ 
sionist approach to the problem of a developing world economy. In this 
respect the contemporary picture presents a striking contrast with the 
situation a generation ago. 


Conclusions 

Economic interdependence and the fuller recognition of its implications 
have become a major factor in the contemporary development of the 
common law of mankind. As regards employment policy, the conclu¬ 
sions which appear to follow from our analysis of the stage of develop¬ 
ment which the law has now reached may be briefly summarised as 
follows: 

(a) Governmental responsibility for the promotion and maintenance of 
full employment has now been accepted, though naturally in varying 
forms, by States of every shade of economic outlook and structure; 
in many countries there is a constitutional provision on the subject; 
in some cases, as in the United States, there is a statutory declaration 
of policy; in others, as in the United Kingdom and Australia, there 
is a statement of national policy submitted by the Government to 
Parliament. 

(b) Full employment has also become a central objective of international 
policy recognised as such in an elaborate series of legal instruments a 
number of which, including the Charter of the United Nations, and 
the Constitution of the International Labour Organisation, are binding 
on the great majority of the States Members of the international 
community. 

(r) The obligations accepted by States by certain of these instruments 
include the pledge contained in the Charter of the United Nations 
44 to take joint and separate action in co-operation with the Organiza¬ 
tion for the achievement of ” certain purposes, including 44 higher 
standards of living, full employment, and conditions of economic 
and social progress and development.” 

(d) This pledge marks a historic step in the evolution of the modern 
conception of the functions and responsibilities of the democratic 
state which cannot fail to have far-reaching repercussions on the 
future development of international law. The time has come for an 
attempt to explore the legal implications of the pledge. 


•• United Nations, National and International Measures for Full Employment (1949) p. 6. 
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(e) The provisions of the Charter and the other relevant international 
engagements do not commit States “ to a particular philosophy of the 
relationship between the government and the individual”; the full 
employment pledge “ does not impose upon any country the obliga¬ 
tion of altering the basic features of its economic system ”; these 
matters continue to be “ essentially within the domestic jurisdiction 
of each State.” 

(/) The obligation to promote and maintain full employment is never¬ 
theless a legal obligation from which legal consequences can be drawn; 
the full employment pledge does imply a willingness of each country 
“ to take action, as the need arises, designed to promote and maintain 
full and productive employment, through measures appropriate to 
its political, economic and social institutions ”; these legal con¬ 
sequences have not yet been fully clarified, but in the sense that the 
full employment pledge has such legal consequences employment 
policy has ceased to be a matter “ essentially within domestic juris¬ 
diction.” 

(g) The most far-reaching and significant of the immediate legal con¬ 
sequences of the obligation to promote and maintain full employment 
is the increasing recognition of an obligation of consultation in regard 
to matters of economic policy of international concern. The concept 
has found concrete expression in specific obligations of consultation 
concerning monetary and commercial policy; as the result of the 
Articles of Agreement of the International Monetary Fund and the 
General Agreement on Tariffs and Trade these have ceased, for the 
great majority of States participating in normal international trade, 
to be matters for unilateral decision irrespective of the views or 
interests of other States, and while the final responsibility for action 
remains national there is a legal responsibility to weigh the interests 
and representations of other States and to consult with them before 
taking action. 

( h ) The obligations relating to full employment which have been so 
widely assumed by the members of the international community may 
in significant respects limit their other financial and economic obliga¬ 
tions towards each other by discharging a State from, or postponing 
its liability in respect of, some other international obligation incon¬ 
sistent with its obligation to promote and maintain full employment; 
such conflicts of obligation are particularly liable to arise in connec¬ 
tion with international indebtedness, transfers of assets from one 
country to another, the revaluation of currencies, and commercial 
policy; there is great need for impartial adjustment of any such 
conflicts of obligation which may arise and the machinery of consulta¬ 
tion provided by the International Monetary Fund, and the General 
Agreement on Tariffs and Trade represents an important contribu¬ 
tion to the arrangements necessary for this purpose. 

(0 The failure of a State to promote and maintain full employment in 
accordance with its international obligations, or to perform some 
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other international obligation alleged to be inconsistent with the 
obligation to promote and maintain full employment, may also have 
the effect of releasing other States from an obligation towards the 
State concerned; provision for the impartial determination of any 
such questions which may arise is equally necessary. 

(/) The possibility that economic harm to one’s neighbours resulting 
from failure to fulfil the international obligation to promote and 
maintain full employment should be regarded as an international tort 
calls for fuller consideration. 

(A) The provisions relating to full employment contained in the Charter 
of the United Nations, the Constitution of the International Labour 
Organisation, and the constituent instruments of the major economic 
organisations operate as policy directives to these organisations to 
seek to promote and maintain full employment. The mutual obliga¬ 
tions of States in the matter are therefore reinforced by a constitu¬ 
tional responsibility of the international organisations concerned to 
co-operate in seeking to make those obligations effective. 

The test of the effectiveness of these arrangements will be furnished 
by the first major recession in any leading industrial country which 
tends to have widespread international consequences. 
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ATOMS FOR PEACE IN INTERNATIONAL LAW 
The Problem 

Among the factors which are transforming the world in which the 
common law of mankind is called upon to operate, the development of 
nuclear energy, in the first instance as a weapon of war and subsequently 
for peaceful purposes, is one of the most significant. What has been 
and is the effect upon the law of the development of nuclear energy 
and plans for its peaceful use, and what part is the law called upon to 
play in its future regulation and control? In order to examine the 
matter it is necessary to begin with the relevant scientific facts. 

While the technology of atomic energy is exceedingly complicated 
the basic scientific facts are essentially simple and can be stated for our 
purpose in very brief compass. Until the last decade man has been 
dependent throughout history for heat, power and transformations 
of matter on chemical changes in the mutual relations of atoms. Atoms 
were originally regarded as the ultimate units of indestructible elements. 
Even when a combination of theoretical analysis and laboratory 
experiments showed them to be constituted of smaller units they con¬ 
tinued to be regarded as the ultimate units for all practical purposes. 
Throughout the ages the transmutation of elements has been an 
alchemist's dream. All of this has now changed. The atom has been 
shown to have a complex internal structure, consisting of electrons 
and protons which are highly charged electrical particles and neutrons 
which are uncharged particles . 2 Man has learnt to induce and control 
physical changes in this internal structure of the atom. Such changes 
liberate energy on an unprecedented scale and involve the emission 
of radiations of major importance. They may take place by the fission 
or fusion of atoms. Nuclear energy, in the original sense of the term, 
is produced by the fission of certain isotopes of uranium, the heaviest 
element found in a natural state . 8 Thermonuclear energy is produced 

2 There is a useful general account of the evolution of atomic theory and the present 
view of the structure of the atom in Sir George Thomson, The Atom (4th ed. 1955). 

3 The classical scientific account of the development of nuclear energy by fission is 
Henry De Wolf Smyth, Atomic Energy for Military Purposes , 1945; see also A. H. 
Compton, Atomic Quest — A Personal Narrative , 1956 and for a more popular account 
Laura Fermi, Atoms in the Family , 1955. For current developments there are four 

300 



The Problem 


301 


by the fusion of deuterium and tritium, which are heavy isotopes of 
hydrogen, the lightest of the elements, to form helium; it is this fusion 
process which is believed to produce the heat of the sun. The technique 
of releasing fission energy at a controlled rate has now been mastered; 
fusion energy can be released by explosion in the form of the hydrogen 
bomb and experiments in its controlled release are in progress. 4 
Simultaneous announcements made by the United Kingdom Atomic 
Energy Authority and the United States Atomic Energy Commission 
on January 25, 1958, indicated that substantial progress has been 
made in these experiments. 4a It has recently been suggested that it 
may also be possible to release the power of the atomic nucleus by 
disintegrating it through intense cold by a process opposite to 
thermonuclear fusion. 1 * 

It is necessary to particularise somewhat more fully the process and 
effects of atomic fission, which for the moment remains the only 
source of nuclear energy available for peaceful purposes. 

Contemporary physicists describe the atom as consisting of a small 
heavy nucleus surrounded by a largely empty region in which electrons 
move somewhat like planets around the sun. 6 The nuclei of certain 
atoms can be penetrated by atomic projectiles of which the most 
important is the neutron; any such penetration may result in a nuclear 
rearrangement in the course of which a fundamental particle is ejected 
or radiation is emitted or both. The resulting nucleus may be of a 
stable species or may be radioactive. 7 Radioactive atoms are unstable 
and disintegrate at a constant rate which is expressed in terms of the 
half-life, the time required for one-half of the atoms of the same 
radioactive species initially present to disintegrate. Half-lives may 


leading periodicals: Atomic Scientists' Journal (London); Bulletin of the Atomic 
Scientists (Chicago); and Journal of Nuclear Energy and International Journal of 
Applied Radiation and Isotopes (both published in London but with international 
editorial boards and contributions from a wide range of countries, including the 
USSR). Progress in Nuclear Energy (London) is a valuable series of technical 
publications. 

4 Concerning the hydrogen bomb see J. Shepley and C. Blair, The Hydrogen Bomb , 1954. 
Concerning the controlled release of fusion energy compare Dr. H. J. Bhabha’s and 
Sir John Cockcroft’s statements at the Geneva Conference of 1955, United Nations, 
Peaceful Uses of Atomic Energy -Proceedings of the International Conference in 
Geneva , August 1955, Vol. 16, “ Record of the Conference,” pp. 35 and 125; the 
scientific problem is simply staled in E. W. Titterton, Facing the Atomic Future , 1956, 
Chap. 11, “Power from Fusion,” pp. 154-164, 

4 *‘ Scientific papers describing the experiments have been published in Nature, Vol. 181, 
No. 4604, January 25, 1958, pp. 217 to 233. 

5 See New York Times , International Edition, November 7, 1956, p. 12, col. 4. 

On the whole subject see Sir George Thomson, The Atom (4th ed. 1955); Henry De 
Wolf Smyth, Atomic Energy for Military Purposes, 1945. 

7 Concerning radioactivity see Rutherford, Chadwick and Ellis, Radiations from 
Radioactive Substances ; Sir James Chadwick, Radioactivity and Radioactive Substances. 
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range from fractions of a second to billions of years according to the 
degree of instability of the radioactive species. All of this is happening 
constantly in nature but the individual reactions involved are infinitely 
small. They become significant only if a chain reaction is established. 

Atoms of the same chemical element all have the same atomic 
number, that is to say the same number of positive electric charges 
in the nucleus; as the number of electrons circulating around the 
nucleus is equal to the number of positive charges on the nucleus, the 
number of charges in the nucleus determines the number of electrons 
in the extra-nuclear structure and this in turn determines the chemical 
properties of the atom. There are, however, variations in the mass of 
the nucleus with variations in the number of neutrons which, unlike the 
other sub-atomic particles, are uncharged. Two species of atoms 
having the same atomic number, and therefore chemically identical, 
but having different mass numbers because of variations in the number 
of neutrons are called isotopes. Of the isotopes of any given element 
some are stable and others highly radioactive. In the case of the 
elements most significant for the student of nuclear energy (uranium 
in respect of fission energy and hydrogen in respect of fusion energy) 
certain isotopes represent a very high proportion of the element 
in its natural state and the others (which are in fact the most important 
ones) an exceedingly small proportion. 

Beyond this point the nuclear physics and technology involved 
become too complex for it to be either necessary or profitable to attempt 
to state them for our purposes. Suffice it to say that a nuclear chain 
reaction can be secured by the fission of an isotope of the relatively 
rare element uranium, which represents an insignificant proportion of 
uranium in its natural state, uranium 235. An uncontrolled chain 
reaction produces an explosion. A controlled chain reaction releases 
kinetic energy and produces radioactive atomic species; both are of 
major significance in connection with the peaceful applications of 
atomic energy. 

As illustrations of these peaceful applications we may take the 
production of nuclear power and the production in quantity of 
radioisotopes. 

Nuclear fission produces intense heat. This heat is transferred 
(directly, by means of gas, or through other media) to water and the 
resulting steam is used to drive turbines for the generation of electricity. 8 

8 There is a useful description of the varieties of technique being developed, based 
largely on the papers submitted to the 1955 Geneva Conference on the Peaceful Uses 
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Sir John Cockcroft, Director of the United Kingdom Atomic Energy 
Research Establishment at Harwell, has estimated that in the early 
nuclear power stations it will be possible to extract from one ton of 
uranium the heat equivalent of about 10,000 tons of coal in a single 
full cycle; he has also conjectured in a more speculative vein that it 
may be possible to recycle the fuel in thermal reactors several times 
so that the energy extraction can be increased five- or tenfold, 
that is to say to the heat equivalent of about 50,000 or 100,000 tons of 
coal, and that if the breeder principle can be fully developed it may be 
possible to make one ton of uranium do the work of at least a million 
tons of coal/ 

Nuclear fission also produces intense radioactivity. Nuclear 
reactors are a source of radioisotopes “ in quantities millions of times 
greater than available previously, with a much greater variety of 
radiations, and at greatly reduced cost.” 10 Radioisotopes are produced 
in nuclear reactors in two different ways. The two parts into which 
a uranium atom splits during the fission process are radioisotopes of 
elements from atomic numbers 30 to 60 (/.e., of the range of elements 
from Zinc to Neodymium) which can be chemically separated 
from the remaining uranium. Secondly, the neutrons emitted when 
uranium fissions produce radioisotopes from materials inserted into 
the reactor. Radioactive objects or materials withdrawn from the 


of Atomic Energy, in J. G. Crowthcr, Nuclear Energy in Industry, 1956, Chap. IV, 
“ Nuclear Power,” pp. 53-97 and OEEC, The Industrial Challenge of Nuclear Energy , 
1957, pp. 75 -130; see also Cmd. 9398 of 1955, A Programme of Nuclear Power ; there 
is also a useful general account in E. W. Titterton, Facing the Atomic Future , 1956, 
Chap. 6, ” Electrical Energy from Atomic Sources,” pp. 75-91. For full technical 
details see United Nations, Peaceful Uses of Atomic Energy — Proceedings of the 
International Conference in Geneva , August 1955, Vol. 1, ” The World’s Requirements 
for Energy: The Role of Nuclear Power,” and Vol. 3, “ Power Reactors nuclear 
power is to be more fully considered at the Second International Conference on the 
Peaceful Uses of Atomic Energy in 1958. Corbin Allardice (editor). Atomic Power — 
An Appraisal , 1957, is a useful collection of papers prepared for the International 
Bank for Reconstruction and Development, together with the record of a panel 
discussion organised by the Bank; see also J. Guerin and others (editors). The 
Economics of Nuclear Power including Administration and Law , 1957. 

9 United Nations, Peaceful Uses of Atomic Energy , Vol. 16, pp. 121-122. 

10 United States Atomic Energy Commission, Isotopes—An Eight Year Summary, 1955, 
p. 1; this publication is an excellent general account of the use of radioisotopes as 
of March, 1955. There arc also good general accounts in Gordon Dean, Report on 
the Atom , 1953, pp. 184-204; E. W. Titterton, Facing the Atomic Future , 1956, pp. 
165-182; J. G. Crowthcr, Nuclear Energy in Industry , 1956, pp. 98-127; and OEEC, 
The Industrial Challenge of Nuclear Energy , 1957, pp. 131-148. For detailed scientific 
papers sec United Nations, Peaceful Uses of Atomic Energy — Proceedings of the 
International Conference in Geneva , August 1955, Vol. 10, “ Radioactive Isotopes 
and Nucleur Radiations in Medicine ”; Vol. 12, “ Radioactive Isotopes and Ionising 
Radiations in Agriculture, Physiology and Biochemistry”; Vol. 14, “General 
Aspects of the Use of Radioactive Isotopes: Dosimetry ”; Vol. 15, “ Applications 
of Radioactive Isotopes and Fission Products in Research and Industry.” 
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reactor can often be used directly as sources of radiation; in other 
cases, radioisotopes can be separated chemically from the irradiated 
material in concentrated form. Radioisotopes are useful as sources 
of ionising radiations and as tracer atoms. There are three principal 
modes of use. In the first mode, the radioisotope is used as a fixed 
source of radiation for the treatment of materials for such purposes 
as therapeutic treatment, food and drug sterilisation, static electricity 
elimination, luminescence, and the activation of chemical reactions. 
In the second mode, the radioisotope is used to secure information 
concerning materials for such purposes as clinical and industrial 
radiography; the scope of industrial radiography includes a wide 
range of applications in product control, such as measuring the thick¬ 
ness of a moving sheet of metal, radiographing the internal structure of 
a piece of equipment or a casting, and measuring the liquid level in a 
closed container. In the third mode of use, the radioisotope is used as a 
tracer and serves as a tag or label which reveals the presence or identity 
of the material being traced whether it is involved in a physical or 
mechanical transfer or in a chemical or biochemical reaction; the use 
of radioisotopes as tracers has important applications in medical 
and biological, physical and chemical research, in medical diagnosis 
and therapy, in agricultural research, and for industrial purposes; 
the industrial uses of tracer atoms include friction and lubrication 
studies of engine wear, the tracing of catalyst circulation in refineries, 
the tracing of the interface between two different petroleum products 
flowing through underground pipelines, leak location, and the detection 
of dye migration in multicolour textile printing operations; there may 
well be a wide range of further industrial applications. The diversity 
of radioisotopes is well illustrated by the fact that, in March, 1955, 
only some 270 stable isotopes of 81 elements were known whereas 
900 radioactive forms of 100 elements had already been identified, 
most of them being made artificially. 

These basic scientific facts have a number of implications which bear 
directly on the problems confronting modern statesmanship which 
give rise to the questions with which international law must concern 
itself. 

The potential destructive power of nuclear energy is so great that it 
is a military factor of the first importance with far-reaching political 
implications. 

There is a close relationship between the military and the peaceful 
application of atomic energy. 
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The necessary technology is in both cases exceedingly complex; 
one clement in this complexity is the need for elaborate isotope separa¬ 
tion plants to separate the rare isotopes capable of sustaining a chain 
reaction; this is a factor which tends to facilitate control. 

In these circumstances both research and operations tend to exceed 
the capacities of all but the greatest atomic powers; there are therefore 
opportunities of collective international action. 

The radioactivity resulting from fission and from the widening use 
of an increasing range of radioactive materials involves health hazards 
which call for special precautions on an international scale. Our 
knowledge of the hazards and in particular of the extent to which they 
may have genetic effects is still far from complete. 11 As illustrations 
of problems which may have international implications we may 
mention the effects of radioactive fall-out from atomic explosions, 
the growing importance of radioisotopes in international trade, and the 
hazards arising from the disposal of radioactive waste. 

In order to judge the probable and possible interactions upon each 
other of international law and the peaceful uses of atomic energy 
it is also necessary to review in some detail the successive phases of 
frustration and achievement through which international co-operation 
in respect of the peaceful uses of atomic energy has passed since 1945. 
It is unnecessary for this purpose to give a full historical account or to 
discuss the political causes, consequences and significance of successive 
phases and plans, but a general outline of the course of development 
and of the arrangements for international co-operation which have 
now emerged from it is indispensable. To such an outline of the course 
of events we must now proceed; in discussing the matter it is not 
proposed to examine its military aspects except from the standpoint of 
the relationship of military to peaceful uses and safeguards against the 
diversion to military use of materials and facilities made available for 
peaceful purposes. 1 ’ 

n See, for instance. United Kingdom, Medical Research Council. The Hazards to Man 
of Nuclear and Allied Radiations , 195b; United States of America, National Academy 
of Sciences, Biological Effects of Atomic Radiation, 1956; United Nations, 
Peaceful Uses of Atomic Energy—Proceedings of the International Conference in 
Geneva , August 1955. Vol. It, “ Biological Effects of Radiation"; World Health 
Organization, Effect of Radiation on Human Heredity , 1957. 

1 " The Agreement concerning the use of atomic weapons by NATO Forces is therefore 
not considered; for the text of the Agreement see Cmd. 9799, Treaty Series No. 21 
(195b), Agreement between the Parties to the North Atlantic Treaty for Co-operation 
regarding Atomic Information, Paris, June 22, 1956. 

Concerning the military aspects of atomic energy sec U.S. Atomic Energy Commission, 
The Effects of Atomic M capons, 1950; J. Shepley and C. Blair, The Hydrogen Bomb , 
1954; F. O. Miksche, Atomic Weapons and Armies, 1955; G. C*. Reinhardt and W. R. 
Kintner, Atomic Weapons in Land Combat ; Elis Biorkland, International Atomic 

J. 20 
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Early Proposals for International Control: 

The Acheson-Lilienthal-Baruch Plan 
The first atomic bomb test was successfully effected at Alamogordo, 
New Mexico, on July 16, 1945. The first (and as yet only) operational 
bombs were dropped at Hiroshima on August 6 and Nagasaki on 
August 9, 1945. 

On November 15, 1945, the President of the United States, the 
Prime Minister of the United Kingdom and the Prime Minister of 
Canada issued in Washington an Agreed Declaration concerning 
Atomic Energy envisaging the establishment of a United Nations 
Commission to make recommendations for “ entirely eliminating the 
use of atomic energy for destructive purposes and promoting its 
widest use for industrial and humanitarian purposes.” 13 

On January 24, 3946, the General Assembly unanimously adopted 
a resolution 14 establishing such a Commission, consisting of one 
representative of each Member of the Security Council and of Canada 
when not a Member of the Security Council, with a mandate to make 
with the utmost dispatch specific proposals: (a) for extending between 
all nations the exchange of basic scientific information for peaceful 
ends, (b) for control of atomic energy to the extent necessary to ensure 
its use only for peaceful purposes, (c) for the elimination from national 
armaments of atomic weapons and of all other weapons adaptable to 
mass destruction, and (d) for effective safeguards by way of inspection 
and other means to protect complying States against the hazards of 
violations and evasions. 

The United Nations Atomic Energy Commission held its first 
meeting on June 14, 1946, and on that date the United States represent¬ 
ative on the Commission, Bernard Baruch, submitted a detailed plan 14 
for the creation of an International Atomic Development Authority 
to which should be entrusted all phases of the development and use 
of atomic energy, starting with the raw material and including (a) 
managerial control or ownership of all atomic energy activities 

Policy during a Decade , 1956; F. M. S. Biacket, Military and Political Consequences 
of Atomic Energy, 1948, Atomic Weapons and East-West Relations , 1956. Henry A. 
Kissinger, Nuclear Weapons and Foreign Policy , 1957; United States Atomic Energy 
Commission, The Effects of Nuclear Weapons , 1957; Edward Teller and Albert L. Latter, 
Our Nuclear Future, 1958; George Kennan, Russia , the Atom and the West , 1958; 
Georg Schwarzenbergcr, The Legality of Nuclear Weapons , 1958. 

13 The full text is available in 8 Documents on American Foreign Relations , 1945 -1946, 
pp. 547-548. 

u General Assembly Resolution of January 24, 1946. 

16 United Nations, Atomic Energy Commission, Official Records No. 1; United States 
Department of State Publication 2560. 
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potentially dangerous to world security, (b) power to control, inspect 
and license all other atomic activities, (c) the duty of fostering the 
beneficial uses of atomic energy, and (d) research and development 
responsibilities of an affirmative character designed to place the 
Authority in the forefront of atomic knowledge and thus to enable 
it to comprehend, and therefore to detect, misuse of atomic energy. 
The Baruch Plan was based on proposals made by a Board of Consul¬ 
tants to the United States Secretary of State’s Committee on Atomic 
Energy 18 which are commonly known as the Acheson-Lilienthal Plan. 
Mr. Baruch made one important addition to the Acheson-Lilienthal 
Plan, namely, a provision that the power of veto in the Security Council 
provided for in the Charter of the United Nations should not be 
applicable in the field of atomic energy. 

Two years later in its Third Report, adopted on May 17, 1948, 
the United Nations Atomic Energy Commission reported that it had 
reached an impasse and was not in a position to prepare a “ draft 
treaty incorporating its ultimate proposals.” 17 It nevertheless sub¬ 
mitted a plan, based on the Acheson-Lilienthal-Baruch proposals, 
which was approved by the General Assembly on November 4, 1948, 
as “ the necessary basis for establishing an effective system of 
international control of atomic energy.” 18 

The plan approved by the General Assembly rested upon six 
basic findings: 

1. That scientifically, technologically, and practically, it is feasible: 
(a) To extend among “ all nations the exchange of basic scientific 
information ” on atomic energy “ for peaceful ends 

16 A Report on the International Control of Atomic Energy , United States Department of 
State Publication 2498 (1946). 

17 For the discussions of the Commission, sec in particular United Nations, Atomic 
Energy Commission, Official Records , 1946-1949, and especially, Special Supplement, 
Report to the Security Council , 1946; Second Year , Special Supplement, Second Report 
to the Security Council , September II, 1947; Third Year , Special Supplement , Third 
Report to the Security Council , May 17, 1948; Fourth Year , Special Supplement No. 1, 
Recommendations of the Atomic Energy Commission for the International Control of 
Atomic Energy and the Prohibition of Atomic Weapons as Approved at the Third Session 
of the General Assembly; fourth Year , Special Supplement No. 2, Index to the Three 
Reports of the Commission , 1949. See also M. E. Bathurst (Legal Adviser to the United 
Kingdom Delegation to the Commission), “ Legal Aspects of the International 
Control of Atomic Energy,” in (1947) 24 British Yearbook of International Law, pp. 1-32. 
See also in respect of this period United Nations, An International Bibliography on 
Atomic Energy , Vol. I, “ Political, Economic and Social Aspects,** 1949, with Supple¬ 
ments, and Vol. II, ” Scientific Aspects,” 1950, with Supplements. For multilingual 
drafting purposes. United Nations, Atomic Energy Glossary of Technical Terms , 1948, 
is still useful. 

18 United Nations, Atomic Energy Commission —Official Records , Fourth Year , Special 
Supplement No. 1, Recommendation of the Atomic Energy Commission for the Inter¬ 
national Control of Atomic Energy and the Prohibition of Atomic Weapons as Approved 
at the Third Session of the General Assembly , 1949. 
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0h ) To control “ atomic energy to the extent necessary to ensure 
its use only for peaceful purposes 

(c) To accomplish “ the elimination from national armaments of 
atomic weapons/" and 

(d) To provide “ effective safeguards by way of inspection and 
other means to protect complying States against the hazards 
of violations and evasions." 

2. That effective control of atomic energy depends upon effective 
control of the production and use of uranium, thorium, and their 
fissionable derivatives. Appropriate mechanisms of control to prevent 
their unauthorised diversion or clandestine production and use and to 
reduce the dangers of seizure—including one or more of the following 
types of safeguard: accounting, inspection, supervision, management, and 
licensing—must be applied through the various stages of the processes 
from the time the uranium and thorium ores are severed from the ground 
to the time they become nuclear fuel and are used. Ownership by the 
international control agency of mines and of ores still in the ground is 
not to be regarded as mandatory. 

3. That whether the ultimate nuclear fuel be destined for peaceful 
or destructive uses, the productive processes are identical and inseparable 
up to a very advanced state of manufacture. Thus, the control of atomic 
energy to ensure its use for peaceful purposes, the elimination of atomic 
weapons from national armaments, and the provision of effective safe¬ 
guards to protect complying States against the hazards of violations and 
evasions, must be accomplished through a single unified international 
sy stem of control and inspection designed to carry out all of these related 
purposes. 

4. That the development and use of atomic energy are not essentially 
matters of domestic concern of the individual nations, but rather have 
predominantly international implications and repercussions. 

5. That an effective system for the control of atomic energy must be 
international and must be established by an enforceable multilateral 
treaty or convention which in turn must be administered and operated by 
an international organ or agency within the United Nations, possessing 
adequate powers and properly organised, staffed and equipped for the 
purpose. 

Only by such an international system of control and inspection can 
the development and use of atomic energy be freed from nationalistic 
rivalries with consequent risks to the safety of all peoples. Only by such 
a system can the benefits of widespread exchange of scientific knowledge 
and of the peaceful uses of atomic energy be assured. Only such a 
system of control and inspection would merit and enjoy the confidence 
of the people of all nations. 

6. That international agreement to outlaw the national production, 
possession and use of atomic weapons is an essential part of any such 
international system of control and inspection. An international treaty 
or convention to this effect, if standing alone, would fail: (a) “ to ensure M 
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the use of atomic energy ” only for peaceful purposes,” and (b) to provide 
“ for effective safeguards by way of inspection and other means to 
protect complying States against the hazards of violations and evasions,” 
and thus would fail to meet the requirements of the terms of reference 
of the Commission. To be effective, such agreement must be embodied 
in a treaty or convention providing for a comprehensive international 
system of control and inspection and including guarantees and safeguards 
adequate to ensure the carrying out of the terms of the treaty or con¬ 
vention and ” to protect complying States against the hazards of 
violations and evasions.” 

On the basis of these findings the plan envisaged the establishment 
in the United Nations of an International Control Agency with 
powers sufficiently broad and flexible to enable it to deal with new 
developments in the field of atomic energy and with no right of “ veto ” 
to obstruct the course of control or inspection. The proposed Inter¬ 
national Control Agency was to have functions and responsibilities 
in connection with research and development activities; the location 
and mining of ores; the processing and purification of source material; 
the stockpiling, production and distribution of nuclear fuels and 
the design, construction and operation of isotope separation plants 
and of nuclear reactors. Far-reaching rights of inspection, survey 
and exploration were to be entrusted to the Control Agency, A few 
illustrations will indicate the scope of the powers and responsibilities 
which it was proposed to entrust to it. 

The research and development activities of the International 
Control Agency were to be not only important but in certain respects 
exclusive. The Control Agency was to have the exclusive right, using 
its own facilities and personnel, to conduct research on and develop¬ 
ment of atomic weapons, and was required so to do when necessary to 
ensure security. This was a natural provision, as one of the primary 
purposes of the plan was to accomplish “ the elimination from national 
armaments of atomic weapons." More surprising in the light of 
subsequent developments is the provision concerning nuclear power. 
The Control Agency was to promote research and development on 
the production of power from atomic energy, but it was specifically 
provided that “ where experimental work on power undertaken by 
a nation reaches a point at which further development requires the use 
of nuclear fuel, or facilities capable of producing nuclear fuel or radio¬ 
active isotopes, in quantity or quality determined by the agency to 
be dangerous, the agency itself shall take over the management of such 
development in co-operation and agreement with the nation concerned, 
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provided that the nation bears an equitable share of the cost and 
provided that the agency deems such work to be consistent with the 
general requirements of security and with the availability of technical 
personnel, nuclear fuel and other necessary materials.’* 

The International Control Agency was to obtain and maintain 
(a) information as complete and accurate as possible concerning 
world supplies of source material and (b) effective control of source 
material, whether in raw material, concentrated, or other form. The 
Agency was to become the sole owner of all source material not con¬ 
taining other important constituents, from the time the source material 
was removed from its place of deposit in nature, and was to specify 
in each case the concentration at which it would take possession; 
in the case of source material containing other important constituents, 
the Agency was to assume ownership of the source material as soon 
as these constituents had been extracted. The Control Agency was 
to assign annual quotas for the production of source material. Nations 
and persons were to be prohibited (a) from owning or possessing 
any mineral deposit known to contain a significant quantity of source 
material, or any source material mine, mill or dump, without reports 
being made to the Agency; (b) from operating any source material 
mine, mill or dump, except as authorised by licence or regulation 
of the Control Agency; (c) from owning source material removed 
from its place of deposit in nature, except in the case of source material 
containing other important constituents, and (d) from possessing, 
storing, transporting or using a significant quantity of source material 
removed from its place of deposit in nature, except as authorised by 
licence or regulation of the Control Agency. 

The International Control Agency was to require reports as to 
the location, description and ownership of all source material refineries 
and chemical or metallurgical plants for treating key substances and 
was to have the authority to determine, in each case, whether it should 
own, operate and manage any source material refinery, or whether it 
should license the operation of the refinery subject to its supervision 
and control and to retention of the right to revoke the licence, taking 
over the ownership, operation and management of the refinery with 
due compensation. Refineries customarily engaged in the processing 
of source material for the purpose of extracting other important 
constituents were normally to be granted licences for the purpose by 
the Control Agency subject to safeguards. The Control Agency was 
to own, operate and manage all chemical and metallurgical plants for 
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treating key substances; nations and persons were to be prohibited 
from owning, possessing, operating or managing such plants or from 
owning, possessing, operating or planning any source material refinery 
without a licence from the Control Agency. 

The International Control Agency was to own all nuclear fuel 
and to have the exclusive right to own, operate and manage dangerous 
facilities capable of producing nuclear fuel, dangerous facilities capable 
of utilising nuclear fuel for the production of power or radioactive 
isotopes, dangerous facilities utilising nuclear fuel for other beneficial 
purposes, and dangerous facilities handling or processing nuclear 
fuel. Non-dangerous facilities using or capable of producing non- 
dangerous quantities of nuclear fuel might be nationally owned and 
operated subject to effective control by the Control Agency. The 
definition of “ dangerous ” was to be in the discretion of the Control 
Agency. Nations were to report to the Control Agency the desire or 
intention to build any isotope separation plant, reactor or related 
chemical plant and it was to have the right to check the design and 
determine whether the facility was one which only the Agency itself 
had the right to construct and maintain or one national construction and 
operation of which subject to effective control by the Agency would 
be lawful. The Control Agency was to have the power and authority 
to adapt its controls to changing conditions and was to make every 
effort to widen the activities involving nuclear fuels and key substances 
permitted to nations as conditions warranted; as world security became 
assured it was to be guided by the general principle that nuclear fuel 
was intended for beneficial use, was to encourage and assist nations 
in developing peace-time uses of atomic energy, and was to lease 
nuclear fuel and key substances and to license non-dangerous facilities 
for the utilisation of nuclear fuel and of key substances. Ownership 
of nuclear fuel and ownership, operation and management of dangerous 
facilities were, however, to remain at all times the exclusive right of the 
Control Agency, and nations and persons were to be prohibited from 
producing, possessing, transferring, storing, transporting, handling or 
using nuclear fuel, except as authorised by lease, licence, or regulation 
of the international agency; nuclear fuels were to be transported 
only by, or with the authority of, the Control Agency and subject to 
safeguards (including the assignment of armed guards) prescribed 
by it. 

Duly accredited personnel of the International Control Agency 
were to have a right of entry into and movement within national 
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territories for the purpose of inspections, surveys and explorations. 
There was provision for inspection of licensed and other reported 
activities; for ground surveys and explorations for source material; 
for inspections and ground surveys for clandestine activities in private 
or restricted places, on securing a warrant or similar authorisation 
from an appropriate domestic court or other authority, or, in default 
of action thereby, an international court or body; and for aerial 
surveys, including spot aerial surveys at intervals, routine aerial 
surveys in areas known to contain source material, and aerial surveys 
upon suspicion of clandestine material. Military facilities or reservations 
were not to be exempt from these arrangements. 

As it was known at the time that the plan was not acceptable to 
the Soviet Union, its approval by the General Assembly was in the 
nature of a declaration of principle rather than of a decision which w'as 
expected to become effective. It has been contended, both at the time 19 
and subsequently, 20 that the plan was never a realistic one, that it 
was unreasonable to expect the USSR to accept it at a time when she 
was in a position of technological disadvantage, and that it would 
have involved encroachments on both national sovereignty and the 
freedom of private industry which would have precluded, or at least 
greatly retarded, the rapid developments which have since taken place 
in the use of atomic energy for peaceful purposes in many countries 
and particularly in the countries sponsoring the plan, that is to say 
primarily Australia, Canada, France, the United Kingdom and the 
United States. It is both difficult and unnecessary for our purpose 
to judge of these issues, which are primarily political, economic and 
technical rather than legal. The provisions of the plan for international 
ownership of source materials, nuclear fuels and dangerous facilities, 
and for the conduct of explorations, surveys and inspections by the 
International Control Agency, certainly involved an unprecedented 
degree of international supervision; but “ freedom to enter into such 
international arrangements is inherent in the very concept of national 
sovereignty/' 21 What their practical effect on the development 
of the use of atomic energy for peaceful purposes would have been it 
is impossible to assess in the absence of any means of estimating what 
effect the plan, if adopted, would have had in promoting agreed 

e.g., P. M. S. Blackett, Military and Political Consequences of Atomic Energy , 1948, 

pp. 104 193. 

20 eg., P. M, S. Blackett, Atomic Weapons and Fast-West Relations , 1956, pp. 89-95. 

21 M. E. Bathurst, “ Legal Aspects of the International Control of Atomic Energy ” in 

24 British Yearbook of International Imw, 1947, pp. 1 —32 at p. 22. 
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disarmament and thereby greatly accelerating world economic develop¬ 
ment generally. It is, moreover, premature to assume that in no 
circumstances will any part of the 1946-1948 plan be revived. Certain 
features of it might be embodied, with modifications, in any agreed 
plan for the control of nuclear weapons which may ultimately be 
negotiated 21a ; other features may, likewise with modifications, come 
into gradual operation through the work of the International Atomic 
Energy Agency ** which has neither the exclusive rights of ownership 
and management nor the extensive powers of exploration, survey and 
inspection which the proposed Control Agency would have had but 
which may have such decisive practical influence on the use of atomic 
energy for peaceful purposes in many countries that its powers of 
inspection in respect of operations carried out by it or with its assistance 
may be of comparable importance; certain features of the plan, 
notably the concept of exclusive ownership of special fissile material, 
have directly inspired important provisions of the Treaty for the 
Establishment of a European Atomic Energy Community. But the 
plan as a whole will now never come into force as the result of three 
essential changes in the situation which have occurred since it was 
elaborated. The opportunity to organise the use of atomic energy 
for peaceful purposes as a world service has been irrevocably lost; 
national atomic energy programmes have proceeded too far and the 
stake of private industry in atomic energy development has become too 
great. Secondly, the organisational pattern of international action 
in respect of atomic energy has become more complex than w ? as 
foreseen when the plan was framed; in place of a world agency with 
exclusive rights and responsibilities and all-embracing powers of control 
we have an international organisation dependent on the continuous 
co-operation of governments for its operation and a number of regional 
organisations designed to provide joint facilities for States not in a 
position to operate independently the facilities available to the atomic 
great powers. Thirdly, one of the scientific assumptions of the plan, 
namely that effective control of the production of uranium, thorium 
and their fissionable derivatives ensures effective control of atomic 
energy, has become precarious as the result of experiments in the 
liberation of fusion energy and the suggestion that there may be a 
converse process of disintegrating the atomic nucleus by intense 
cold. 

21 ft Cf. General Assembly Resolution No. 1148 (XII) of November 14, 1957, 
u Sec pp. 318-326, below. 
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Current Arrangements for International Co-operation 

IN RESPECT OF THE PEACEFUL USES OF ATOMIC ENERGY 

The failure of the Acheson-Lilienthal-Baruch plan was followed by 
a period of virtually seven years during which the national pro¬ 
grammes of the major atomic powers, and in particular of the United 
States, the United Kingdom, the USSR, and Canada, were rapidly 
developed ** but during which there were no effective arrangements 
for international co-operation in promoting the peaceful uses of 
atomic energy. The break came when, following the Bermuda 
Conference of President Eisenhower, Prime Minister Churchill and 
Premier Laniel in December 1953, President Eisenhower submitted 
to the General Assembly of the United Nations a plan for an Inter¬ 
national Atomic Energy Agency which would be “ a bank of fission¬ 
able material . . . essentially immune to surprise seizure ” which 
“ would be allocated to serve the peaceful pursuits of mankind ” by 
the application of atomic energy to “ the needs of agriculture, medicine 
and other peaceful activities ” and the provision of “ abundant 
electrical energy in the power-starved areas of the world.’’ 84 After 
twelve months of indecisive negotiation the General Assembly gave 
a general blessing to the establishment of such an agency and con¬ 
vened an international technical conference of governments to 
explore means of developing the peaceful uses of atomic energy 
through international co-operation. 25 This Conference, held in 
Geneva in August 1955, re-established the free exchange of knowledge 
in respect of the peaceful uses of atomic energy. In December 1955, 
the General Assembly took a further step by establishing a Scientific 
Committee on the Effects of Radiation 24 to consider the effects on 
man and his environment of ionising radiation. The Statute of an 
International Atomic Energy Agency was finally agreed on October 
26, 1956. Simultaneously there were important regional develop¬ 
ments. A Treaty establishing a European Atomic Energy Com¬ 
munity was signed on March 25, 1957, on behalf of six States; the 

23 There is a useful general account of these national programmes in E. W. Titterton, 
Facing the Atomic Future , 1956, pp. 92-145; see also for the United Kingdom, Cmd. 
9398 of 1955, A Programme of Nuclear Power ; for the United States, Gordon Dean 
(former Chairman, U.S. Atomic Energy Commission), Report on the Atom , 1953; 
and for the USSR, United Nations, Peaceful Uses of Atomic Energy — Proceedings 
of the International Conference in Geneva , August 1955, Vol. 16, “ Record of the 
Conference,” pp. 43-45 and 69 -74, supplemented by the other USSR papers submitted 
to the Conference. 

24 The text of President Eisenhower’s speech is conveniently available in 1953 Documents 
on American Foreign Relations , pp. 45-52. 

25 General Assembly Resolution 810 (IX) of December 4, 1954. 

84 General Assembly Resolution 913 (X) of December 3, 1955. 
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OEEC developed a programme of joint action by Member States in 
the field of atomic energy and adopted on December 18, 1957, the 
Statute of a European Nuclear Energy Agency; and a number of 
regional research bodies, including the European Organisation for 
Nuclear Research were established. 

We may summarise the general effect of these arrangements as 
being that while they do not provide for international control of 
atomic energy in the sense of the Acheson-Lilienthal-Baruch plan 
or resolve the problem of atomic weapons, they do achieve three 
important results; they re-establish an international community of 
scientific knowledge which is itself an important element in inter¬ 
national security; they provide a framework within which the 
peaceful uses of atomic energy can be intensively developed on a broad 
international basis subject to compliance with appropriate health 
and safety measures and safeguards against diversion or stockpiling 
of materials for military purposes; and they furnish certain joint 
facilities in the field of atomic energy for States whose unaided 
resources would not enable them to develop programmes comparable 
to those of the atomic great powers. 

A fuller examination of the legal basis and effect of these arrange¬ 
ments is therefore the necessary foundation for any further 
consideration of the international regulation of the use of atomic 
energy for peaceful purposes. It is accordingly proposed to examine in 
turn, first world arrangements relating essentially to atomic energy, 
secondly regional arrangements relating essentially to atomic energy, 
thirdly the responsibilities in respect of atomic energy of bodies 
responsible for other sectors of public policy, and fourthly the problems 
of co-ordination which arise. 

International Conferences on the Peaceful Uses of Atomic Energy 

The General Assembly of the United Nations decided on 
December 4, 1954, “that an international technical conference of 
Governments should be held, under the auspices of the United 
Nations, to explore means of developing the peaceful uses of atomic 
energy through international co-operation, and in particular to study 
the development of atomic power and to consider other technical 
areas—such as biology, medicine, radiation protection and funda¬ 
mental science—in which international co-operation might most 
effectively be accomplished.” The Conference was held in Geneva 
in August, 1955, and attended by representatives of seventy-two 
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States, the Holy See and eight specialised agencies. The purpose 
of the Conference was the consideration of scientific and technical 
papers; the rules of procedure of the Conference 27 provided that 
44 no proposals requiring adoption by voting shall be submitted or 
entertained by the Conference.” The Conference had before it 
1,067 scientific and technical papers submitted by forty governments, 
the United Nations Secretariat and four specialised agencies; of 
these 450 were selected for oral presentation and formed the basis 
of the programme of the Conference. The papers submitted to the 
Conference and a full record of the discussions have been published. 2S 
The purpose and accomplishment of the Conference were sum¬ 
marised by the Secretary-General of the United Nations, Mr. Dag 
Hammarskjdid. in his report on the Conference to the 10th Session 
of the General Assembly, in the following terms: 

“ The United Nations, in assuming full responsibility for 
the planning, preparation and conduct of the Conference, sought 
two basic objectives: (1) to achieve the freest possible discussion, 
exchange and sharing of general knowledge with a view to har¬ 
nessing atomic energy to the needs of peace and well-being; and 
(2) to ensure, not withstanding the quite obvious and important 
political, economic and social implications of a conference of this 
nature, that it would be scientific in the most objective sense and 
free from all political bias. It may be said without reservation 
that these objectives were attained.” 

The general significance of the Conference was aptly stated by 
Dr. Homi J. Bhabha, the President of the Conference, in his concluding 
address: 

“ This scientific Conference, which will inevitably have far- 
reaching political consequences, differs in one important respect 
from all political conferences. Knowledge once given cannot be 
taken back, and in organising this Conference the nations of the 
world have taken an irrevocable step forward, a step from which 
there is no retreat. . . One of the most important contributions 

27 The rules of procedure have been printed in United Nations, Peaceful Uses of Atomic 
Energy— Proceedings of the International Conference in Geneva , August 1955, Vol. 16, 
” Record of the Conference,” pp. 155 157. 

United Nations, Peaceful Uses of Atomic Energy—Proceedings of the International 
Conference in Geneva , August 1955, 16 vols., 1956. These volumes constitute a unique 
work of reference on the peaceful uses of atomic energy containing hitherto un¬ 
available information from all parts of the world. For a convenient general account 
of the Conference see Laura Fermi, Atoms for the World, 1957. 

2 * Ibid.. Vol. 16, p. x. 
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of this Conference is that in this important field it has re-established 
the channels of communication between men of science in differ¬ 
ent countries, channels which were interrupted with the outbreak 
of the Second World War. It has re-established that free 
exchange of knowledge among men of science which is one of 
the greatest glories of our civilisation.” a " 

It follows from the whole conception of the Conference that it 
did not make, and was not expected to make, any immediate con¬ 
tribution to the development of the law, but no international lawyer 
dealing with the problems arising from the development of atomic 
energy can afford to disregard its proceedings since they constitute 
a unique body of information concerning the scientific and technical 
background of the problems which confront him. al 

A second Conference on the Peaceful Uses of Atomic Energy is 
to be held in September, 1958. It is to be of the same general 
character as the first Conference. The detailed agenda for the second 
Conference places considerable emphasis on nuclear power and on 
the possible development of controlled thermonuclear fusion. 

United Nations Scientific Committee on the Effects of Atomic Radiation 

The United Nations Scientific Committee on the Effects of Atomic 
Radiation was established by a resolution adopted by the General 
Assembly on December 3, 1955. 33 Its purpose is to secure the widest 
distribution of all available scientific data on the short-term and 
long-term effects upon man and his environment of ionising radiation, 
including radiation levels and radioactive fall-out. It consists of 
fifteen scientists, with alternates and consultants as appropriate, 
each appointed by a designated government as its representative. 
The Committee is to receive and assemble in an appropriate and 
useful form reports on observed levels of ionising radiation and 
radioactivity in the environment, and reports on scientific observations 

Ibid., Vol. 16, p. 54. 

91 The proceedings contain, for instance, invaluable information concerning biological 
effects of radiation (Vol. 11), legal, administrative, health and safety aspects of large- 
scale use of nuclear energy (Vol. 13), radioisotopes (Vols. 10, 12, 14 and 15), waste 
disposal problems (Vol. 9), and the occurrence of and prospecting for raw material 
(Vol. 6). On the occasion of the Conference the United States made available to 
delegations and deposited in technical libraries throughout the world an 8-volumc 
publication entitled United States Atomic Energy Program, Selected Reference Material; 
while most of the volumes of this publication are highly technical, Vol. 7 “ Eight Year 
Isotope Summary ” and Vol. 8 “ Information Sources M (which is entirely 
bibliographical) are of more general interest. 
a * Resolution 913 (X) of December 3, 1955. 
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and experiments relevant to the effects of ionising radiation upon 
man and his environment already under way or later undertaken by 
national scientific bodies or by authorities of national Governments; 
it is to recommend uniform standards with respect to procedures 
for sample collection and instrumentation and radiation-counting 
procedures to be used in analysis of samples. In its first yearly 
progress report 33 the Committee indicated that it was giving con¬ 
sideration to (a) the information submitted to it by Governments 
concerning levels of natural irradiation of environmental contamination 
and of other man-made sources of radiation exposure, (b) methods 
of measuring these levels, (c) genetic effects of radiation, (d) biological 
effects of small doses of radiation, and (e) disposal of radioactive 
wastes in the seas and oceans. Two of the topics to which the 
Committee is devoting particular attention are of direct interest to 
the international lawyer. One of these is the quantitative measure¬ 
ment and significance of the levels of strontium 90 in the stratosphere, 
deposited radioactive fall-out, and elsewhere, an inquiry which it is 
undertaking in view of the tendency of the long-lived radioactive 
isotope of strontium (strontium 90), resulting from tests of nuclear 
weapons and from radioactive wastes, to become deposited in human 
bone and which therefore has a direct bearing on the controversy 
concerning the testing of nuclear weapons. The other is aspects of 
oceanography and marine biology relevant to possible sea disposal 
of radioactive wastes and present disposal practices, a matter which 
is directly relevant to the law of the sea. 

The International Atomic Energy Agency 

The Statute of the International Atomic Energy Agency was based 
on a draft framed by a negotiating group of seventeen States and 
adopted at a Conference serviced by the United Nations at which 
eighty-two States were represented. It was signed on October 26, 
1956, on behalf of seventy States and subsequently on behalf of another 
ten States. 34 It came into force on July 29, 1957, and on April 1,1958, 
was in force for sixty-four States. 

The International Atomic Energy Agency is to seek to accelerate 
and enlarge the contribution of atomic energy to peace, health and 
prosperity throughout the world; the Agency is to ensure, so far as 

33 United Nations Document A/3365 of November 17, 1956. 

34 The course of the negotiations preceding the signature is conveniently summarised 
in Bernard G. Bechhoefer and Eric Stein, Atoms for Peace: The New International 
Atomic Energy Agency ” in 55 Michigan Law Review , 1957, pp. 748-798. 
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it is able, that assistance provided by it or at its request or under its 
supervision or control is not used in such a way as to further any 
military purpose. 85 

The Statute of the Agency authorises it to discharge seven functions 
which may be summarised as being: (a) to encourage and assist 
research on, and development and practical application of, atomic 
energy for peaceful uses throughout the world; (b) to make provision 
for materials, services, equipment and facilities to meet the needs of 
research on, and development and practical application of, atomic 
energy for peaceful purposes; (c) to foster the exchange of scientific 
and technical information on peaceful uses of atomic energy; (d) to 
encourage the exchange and training of scientists and experts in the 
field of peaceful uses of atomic energy; (e) to establish and administer 
safeguards to ensure that special fissionable and other materials, 
services, equipment, facilities and information made available by or 
through the Agency are not used for any military purpose; (f) to 
establish or adopt, in consultation, and, where appropriate, in collabo¬ 
ration with the competent organs of the United Nations and with 
the specialised agencies concerned, standards of safety for protection 
of health and minimisation of danger to life and property, and to 
provide for the application of these standards to certain operations; 
and (g) to acquire or establish any facilities, plant and equipment 
useful in carrying out its authorised functions, whenever the facilities, 
plant and equipment otherwise available to it in the area concerned 
are inadequate or available only on terms it deems unsatisfactory. 81 

The Statute embodies a number of directives to be followed by 
the Agency in carrying out its functions. These directives require 
the Agency: (a) to conduct its activities in accordance with the 
purposes and principles of the United Nations to promote peace and 
international co-operation, and in conformity with policies of the 
United Nations furthering the establishment of safeguarded world¬ 
wide disarmament and in conformity with any international agreements 
entered into pursuant to such policies; (b) to establish control over 
the use of special fissionable materials received by the Agency, in 
order to ensure that these materials are used only for peaceful purposes; 
(c) to allocate its resources in such a manner as to secure efficient 
utilisation and the greatest possible benefit in all areas of the world, 
bearing in mind the special needs of the underdeveloped areas of the 

85 Article II of the Statute. 

86 Article III A of the Statute. 
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world; and (d) not to make assistance to members subject to any 
political, economic, military or other conditions incompatible with 
the provisions of the Statute. 37 The Agency is to submit reports to 
the United Nations. 38 

Subject to the provisions of the Statute and to the terms of 
agreements concluded between a State or a group of States and the 
Agency, the activities of the Agency are to be carried out with due 
observance of the sovereign rights of States 39 ; the Agency is based 
on the principle of the sovereign equality of all its Members, and all 
Members, in order to ensure to all of them the rights and benefits 
resulting from membership, are to fulfil in good faitli the obligations 
assumed by them in accordance with the Statute. 4W 

Membership of the Agency is open to all Members of the United 
Nations or any of the specialised agencies which were signatories 
of the Statute 41 and to other States approved by the General 
Conference upon the recommendation of the Board of Governors of 
the Agency. 1 " 

The Agency operates through a General Conference, a Board 
of Governors and a staff. The Board of Governors is designed to 
be a particularly influential body. The Statute gives it authority 
“ to carry out the functions of the Agency in accordance with this 
Statute, subject to its responsibilities to the General Conference as 
provided in this Statute.^ 43 The Board is composed of three 
categories of Members, namely fa) the five Members of the Agency 
most advanced in the technology of atomic energy, including the 
production of source materials, and the Member most advanced in 
this respect from each of eight specific geographical areas not represen¬ 
ted by the five; (b) two Members from among four specified producers 
of source materials and one Member as a supplier of technical 
assistance; and (c) ten Members elected by the General Conference 
with due regard to equitable geographical representation. 44 The 
provisions concerning the staff of the Agency are comparable to those 
governing the secretariats of other organisations but there are two 
special features. The Agency, the staff of which is to “ include such 

37 Article 111 B (b) to (3) and III C. 

38 Article III B (4) and (5). 

39 Article IH D. 

4ft Article IV C. 

41 Article IV A. 

42 Article IV B. 

1:1 Article VI F. 

44 Article VI A. 
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qualified scientific and technical and other personnel as may be 
required to fulfil the objectives and functions of the Agency,” is to be 
“ guided by the principle that its permanent staff shall be kept to a 
minimum.” 4r> There arc the usual provisions concerning the inter¬ 
national character of the responsibilities of the staff, together with a 
provision that, subject to their responsibilities to the Agency, they 
shall not disclose any industrial secret or other confidential infor¬ 
mation coming to their knowledge by reason of their official duties 
for the Agency. 4 * Expenditures of the Agency are classified as 
administrative expenses apportioned among members in accordance 
with a scale fixed by the General Conference and expenses in connection 
with materials, facilities, plant and equipment which are to be met 
from revenues received on the basis of a scale of charges established 
periodically by the Board of Governors, including reasonable uniform 
storage and handling charges, for materials, services, equipment 
and facilities furnished to Members by the Agency. 47 

The substantive provisions of the Statute deal with the exchange 
of information; supplying of materials; services, equipment and 
facilities; and agency projects and safeguards. 

The articles relating to exchange of information, supplying of 
materials, and services, equipment and facilities provide for co¬ 
operation by Members with the Agency which is in principle voluntary. 

Members are ” to make available such information as would ” 
in their judgment, be helpful to the Agency 4h? ; only in respect of 
” scientific information developed as the result of assistance ” by the 
Agency through agency projects have they an obligation to make 
information available. 49 The Agency is to assemble and make 
available in an accessible form the information made available to 
it and to “ take positive steps to encourage the exchange among 
its members of information relating to the nature and peaceful use 
of atomic energy ” and to “ serve as an intermediary among its 
members for this purpose.” 50 

The supply to the Agency by Members of fissionable and other 
materials also depends on their voluntary co-operation. Each 
Member is to notify the Agency of the quantities, form, and 
composition of special fissionable materials, source materials and other 
materials which that Member is prepared, in conformity with its 

4fi Article VII C. 48 Article VII F. 

47 Article XIV. 48 Article VIII A. 

49 Article VIII B. 60 Article VIII C. 

j. 21 
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laws, to make available immediately or during a period specified by 
the Board of Governors. 51 Special fissionable materials made 
available to the Agency may, at the discretion of the Member making 
them available, be stored either by the Member concerned or, with 
the agreement of the Agency, in the Agency's depots. &2 Where such 
materials are stored by the Member, the Member shall, on request of the 
Agency, without delay deliver to another Member or group of Members 
such quantities of such materials as the Agency may specify, and 
shall without delay deliver to the Agency itself such quantities of such 
materials as are really necessary for operations and scientific research 
in the facilities of the Agency. 53 The agency is responsible for 
storing and protecting materials in its possession and for ensuring 
that such materials are safeguarded against hazards of the weather, 
unauthorised removal or diversion, damage or destruction (including 
sabotage), and forcible seizure; in storing special fissionable materials 
in its possession, the Agency is to ensure the geographical distribution 
of these materials in such a way as not to allow concentration of large 
amounts of such materials in any one country or region of the world. 6 * 
Plant, equipment and facilities for the receipt, storage and issue of 
materials, physical safeguards, adequate health and safety measures, 
control laboratories for the analysis and verification of the materials 
received, and housing and administrative facilities for any staff 
required for the foregoing are, so far as necessary, to be established 
or acquired by the Agency as soon as practicable. 65 Materials 
made available are to be used as determined by the Board of 
Governors in accordance with the provisions of the Statute; no 
Member has the right to require that the materials it makes available 
to the Agency be kept separately by the Agency or to designate the 
specific project in which they must be used. 

Similarly, Members may make available to the Agency services, 
equipment and facilities which may be of assistance in fulfilling the 
Agency’s objectives and functions 6ft ; the co-operation of Members 
is invited but there is no firm obligation. 

The provisions concerning Agency projects and safeguards are the 
core of tiie Statute. 

Any Member or group of Members of the Agency desiring to set 
up any project for research on, or development or practical application 

&1 Article IX C. 52 Article IX A. 

63 Article IX D. Article IX H. 

65 Article IX I. Article X. 
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of, atomic energy for peaceful purposes may request the assistance 
of the Agency in securing special fissionable and other materials, 
services, equipment, and facilities necessary for this purpose; any 
such request shall be accompanied by an explanation of the purpose 
and extent of the project and shall be considered by the Board of 
Governors. 57 Upon request, the Agency may also assist any 
Member or group of Members to make arrangements to secure 
necessary financing from outside sources to carry out such projects; 
in extending this assistance, the Agency will not be required to 
provide any guarantees or to assume any financial responsibility for 
the project. 68 The Agency may arrange for the supplying of any 
materials, services, equipment and facilities necessary for the project 
by one or more Members or may itself undertake to provide any 
or all of these directly, taking into consideration the wishes of the 
Member or Members making the request. 68 For the purpose of 
considering the request, the Agency may send into the territory 
of the Member or group of Members making the request a person 
or persons qualified to examine the project; it may, with the approval 
of the Member or group of Members making the request, use for 
this purpose members of its own staff or employ suitably qualified 
nationals of any Member. 60 Before approving a project the Board 
of Governors is to give due consideration to: the usefulness of the 
project, including its scientific and technical feasibility; the adequacy 
of plans, funds and technical personnel to assure the effective execu¬ 
tion of the project; the adequacy of proposed health and safety 
standards for handling and storing materials and for operating 
facilities; the inability of the Member or group of M mbers making 
the request to secure the necessary finances, materials, facilities, 
equipment and services; the equitable distribution of materials and 
other resources available to the Agency; the special needs of the 
underdeveloped areas of the world; and such other matters as may 
be relevant. 01 Upon approving a project the Agency is to enter into 
an agreement with the Member or group of Members submitting 
the project. Such agreements are: to provide for allocation to the 
project of any required special fissionable or other materials; to 
provide for the transfer of special fissionable materials under conditions 
which ensure the safety of any shipment required and meet applicable 

57 Article XI A. 58 Article XI B. 

89 Article XI C. 80 Article XI D. 

01 Article XI E. 
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health and safety standards ; to set forth the terms and conditions, 
including charges, on which any materials, services, equipment and 
facilities are to be provided by the Agency or the supplying Member; 
to include undertakings by the Member or group of Members sub¬ 
mitting the project that the assistance provided shall not be used in 
such a way as to further any military purpose and that the project 
shall be subject to the safeguards provided for in the Statute; to 
make appropriate provision regarding the rights and interests of the 
Agency and the Member or Members concerned in any inventions or 
discoveries, or any patents therein, arising from the project; and to 
make appropriate provision regarding settlement of disputes. r,s 

The provisions concerning Agency safeguards were more keenly 
debated at the Conference on the Statute of the Agency than any other 
part of the Statute. They provide for a substantial measure of inter¬ 
national control by the Agency of matters coming within its 
purview. 

With respect to any Agency project, or other arrangement where 
the Agency is requested by the parties concerned to apply safeguards, 
the Agency is to have prescribed rights and responsibilities to the 
extent relevant to the project or arrangement. These rights and 
responsibilities relate to technical design and processes, to health and 
safety measures, and to operating records, progress reports and 
inspection. The rights and responsibilities relating to technical design 
and processes fall under two heads. The Agency is to examine the 
design of specialised equipment and facilities, including nuclear 
reactors, and to approve it only from the viewpoint of assuring that it 
will not fulfil any military purpose, that it complies with applicable 
health and safety standards and that it will permit effective application 
of the safeguards provided for in the Statute. It is also to approve 
the means to be used for the chemical processing of irradiated materials 
solely to ensure that this chemical processing will not lead itself to 
diversion ot materials for military purposes and will comply with 
applicable health and safety standards, with safeguards to ensure that 
special fissionable materials recovered or produced as a by-product 
are used for peaceful purposes and to prevent stockpiling of such 
materials. The Agency also has a general right and responsibility 
to require the observance on Agency projects of any health and safety 
measures prescribed by the Agency. The provisions relating to operating 
records, progress reports and inspection authorise the Agency to 


Article XI F, 
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require the maintenance and production of operating records to 
assist in ensuring accountability for source and special fissionable 
materials, to call for and receive progress reports, and to send into 
the territory of the recipient State or States inspectors designated by 
the Agency after consultation with the State or States concerned. 
Such inspectors are to have access at all times to all places and data 
and to any person who by reason of his occupation deals with materials, 
equipment or facilities which are required by the Statute to be safe¬ 
guarded, as necessary to account for source and special fissionable 
materials supplied and fissionable products, and to determine whether 
there is compliance with the undertaking against use in furtherance 
of any military purpose, with the prescribed health and safety 
measures and with any other conditions prescribed in the agree¬ 
ment between the Agency and the State or States concerned. 
Inspectors designated by the Agency are to be accompanied by 
representatives of the authorities of the State concerned if it so requests 
but are not to be thereby delayed or otherwise impeded . 63 

The Agency is to establish a staff of inspectors as necessary. The 
staff of inspectors is to have the responsibility of examining all opera¬ 
tions conducted by the Agency itself to determine whether the Agency 
is complying with the health and safety measures prescribed by it for 
application to projects subject to its approval, supervision or control, 
and whether the Agency is taking adequate measures to prevent the 
source and special fissionable materials in its custody or used or 
produced in its own operations from being used in furtherance of any 
military purpose. The Agency is to take remedial action forthwith 
to correct any non-compliance or failure to take adequate measures . 64 

The staff of inspectors is also to determine whether there is com¬ 
pliance with the conditions of the project prescribed in the agreement 
between the Agency and the State or States concerned, including certain 
specified conditions required by the Statute. The inspectors are to 
report any non-compliance to the Director-General who is to transmit 
the report to the Board of Governors. The Board is to call upon the 
recipient State or States to remedy forthwith any non-compliance 
which it finds to have occurred and to report the non-compliance to 
all Members and to the Security Council and General Assembly. 
In the event of failure of the recipient State or States to take fully 
corrective action within a reasonable time, the Agency may direct 
curtailment or suspension of assistance being provided by the Agency 

63 Article XII A. 44 Article XII B. 
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or by a Member, may call for the return of materials and equipment 
made available to the recipient Member or group of Members, and 
may suspend any non-complying Member from the exercise of the 
rights and privileges of membership. 65 

The European Atomic Energy Community 

A Treaty establishing a European Atomic Energy Community 
was signed at Rome on March 25, 1957, on behalf of Belgium, France, 
Germany, Italy, Luxembourg and the Netherlands, and came into 
force in respect of all of the Signatories on January 1, 19 5 8. 65a 

The Treaty defines the mission of the Community as being “ to 
contribute towards raising the standard of living in Member States 
and towards promoting commercial exchanges with other countries 
by establishing the conditions necessary for the rapid development and 
growth of nuclear industries." 66 For the accomplishment of this 
mission the Community is to (a) develop research and ensure the 
dissemination of technical knowledge, (b) establish, standardise and 
supervise the application of safety precautions to protect the health of 
workers and of the general public, (c) facilitate investment and ensure 
the construction of the basic installations required for the development 
of nuclear energy in the Community, particularly by encouraging 
firms to launch new projects, (d) ensure a regular and equitable supply 
of ores and nuclear fuels to all consumers in the Community, (e) 
guarantee, by suitable measures of control, that nuclear materials are 
not diverted to purposes other than those for which they are intended, 

(f) exercise recognised ownership rights over special fissile material, 

(g) assure extensive markets and access to the best technical means by 
establishing a common market in specialised materials and equipment, 
by the free movement of capital for nuclear investment, and by freedom 
of employment for specialists within the Community, and (h) establish 
with other countries and with international organisations all contacts 
that are calculated to further the peaceful uses of atomic energy.* **7 

The structure of the European Atomic Energy Community resembles 
that of the other European communities. It consists of an interparlia¬ 
mentary Assembly,* 8 a Council of Ministers representing Member 

* 6 Article XII C. 

**a There is a useful bibliography in Communaut6 Europ^enne du Charbon et dc TAcicr, 
Bibliographies de la Haute Autoritt , 12, “ Marchd Commun, Zone dc Libre Echange, 
Euratom,” 1955-1957. 

** Article 1. ® 7 Article 2. 

« 8 Articles 107-114. 
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States, 69 a Commission 70 composed of five persons serving with complete 
independence in the general interests of the Community 71 who are 
appointed by agreement between the Governmentsof Member States 7a but 
subject to censure by the Assembly 73 ; and a Court of Justice responsible 
for ensuring observance of the rule of law in the interpretation and 
application of the Treaty. 74 There are two important advisory bodies, 
an Economic and Social Committee representative of different branches 
of economic and social life which is advisory to the Council and the 
Commission, 75 and a Scientific and Technical Committee advisory to 
the Commission. 76 There is an Agency under the control of the Com¬ 
mission for supply and other commercial operations 77 which has legal 
personality and financial independence. 76 Provision is made for a 
Community Nuclear Research Centre 70 for Joint Enterprises to be set 
up as legal persons under their own statutes 80 and for an Arbitration 
Committee for matters relating to patents, provisionally protected 
claims and registered models. 81 

The Treaty indicates 82 a field of atomic energy research 8a within 
which the Commission is to be responsible for promoting and facilitating 
nuclear research in Member States and for extending it, by carrying 
out the Community’s research programme; the field of research may 
be modified by the Council. 81 The Commission is to discourage waste¬ 
ful duplication and to direct research into branches inadequately 
studied. 85 The means at the disposal of the Commission for en¬ 
couraging research include financial aid, the provision of raw materials, 
special fissile material, plant, equipment or expert assistance, and the 
organisation of joint financing of research programmes. 86 The research 
and training programmes of the Community itself are to include the 
establishment of a Community Nuclear Research Centre (with a central 
nuclear measurements bureau), 87 schools for training specialists, 88 
and ail institution at university level. 89 


71 

73 

7ft 


70 

81 

83 


84 

80 


Articles 115-123. 

Article 126 (2). 

Article 114. 

Articles 165-170. 

Articles 52 -76. 

Articles 8- 9. 

Articles 18-23. 

Including matters relating to raw materials, physics (theoretical and experimental) 
applied to atomic energy, physical chemistry of reactors, treatment of radioactive 
materials, utilisation of radioelcmcnts, harmful effects of radiation on living creatures, 
equipment, and economic aspects of the production of energy. 

Article 4. 85 Article 5. 

Article 6. 87 Article 8. 


70 Articles 124-135. 
72 Article 127. 

74 Articles 136 160. 
76 Article 134. 

78 Article 54. 

80 Articles 45-51. 

82 Annex II. 


For footnotes 88-89 sec p. 328. 
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The Treaty contains important provisions concerning patents, 
provisionally protected claims, registered models and patent applica¬ 
tions. 90 Without entering into all the technical details, the general 
effect of these provisions may be defined as being that (a) Member 
States, individuals and firms are entitled to non-exclusive licences of 
patents, claims, models and applications which are the property of the 
Community or to sub-licences when the Community holds a contract 
and licence 01 ; (b) subject to a specified procedure and qualifications, 
applications for patents or registered models relating to specifically 
nuclear matters filed with a Member State must be communicated to 
the Commission 02 ; (c) the Community and Joint Enterprises may 
secure non-exclusive licences, amicably, compulsorily or by arbitration, 
in defined circumstances 93 ; (d) information acquired by the Community 
the divulgation of which might be damaging to the defence interests 
of one or more Member States is to be subject to secrecy under security 
regulations adopted by the Council on the proposal of the Commission, 
but is to be communicated as secret information to Member States 
and may be communicated as secret information to Joint Enterprises 
by the Commission or to individuals or other firms by a Member State 
or by the Commission through the Member State on whose territory 
the operations of the individual or firm are conducted. 94 If applications 
for patents or registered models not yet published, or for patents or 
registered models classified as secret for defence reasons, are improperly 
utilised or come to the knowledge of an unauthorised third party as the 
result of their communication to the Commission, the Community is 
to make good any injury suffered by the persons concerned. 90 Any 
agreement or contract for the purpose of exchanging scientific or 
industrial information on nuclear matters between a Member State, an 
individual or firm and any outside State, international organisation 
or national of an outside State, must, if it requires the signature of a 
State exercising sovereign authority, be concluded or authorised by 
the Commission. 96 

The provisions of the Treaty relating to health precautions deal 
with basic standards, additional precautions in respect of particularly 
dangerous experiments, permanent supervision over the radioactive 

Particularly in prospecting for ores, producing nuclear materials of a high degree of 

purity, treating irradiated fuels, atomic engineering, health protection, and the 

production and use of radioelements; Article 9 (1). 

89 Article 9 {2). Articles 12-29. 

91 Article 12. 92 Article 16. 

93 Articles 17-23. 94 Article 24. 

96 Article 28. 9 « Article 29. 
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content of the atmosphere, the water and the soil, and the disposal 
of radioactive waste. The Community is to establish basic standards for 
the protection of the health of workers and of the general population 
against the dangers arising from ionising radiation, including maximum 
permissible dose, the maximum permissible degree of exposure and 
contamination, and the basic principles concerning the medical 
supervision of workers. 87 Each Member State is to adopt the statutory 
and administrative precautions required to ensure adherence to the 
basic standards and to take the necessary measures with regard to 
instruction, education and professional training and the Commission 
may make recommendations to promote uniformity. 88 Any Member 
State in whose territory experiments of a particularly dangerous nature 
are to take place is to take additional health precautions, to consult 
the Commission in advance, and to secure its approval if the effects 
of such experiments arc likely to affect the territory of other Member 
States. 1 ' 0 Each Member State is to set up the installations required to 
maintain permanent supervision over the radioactive content of the 
atmosphere, the water and the soil, and the Commission is to have the 
right of access to such supervisory installations and may test their 
operation and efficiency. 1 Each Member State is to submit to the 
Commission the outline of plans for the disposal of radioactive waste, 
to enable the Commission to decide whether the implementation of such 
plans is likely to involve radioactive contamination of the water, soil 
or atmosphere of another Member State. 2 The Commission may make 
recommendations to Member States regarding the radioactive content 
of the atmosphere, water or soil, may issue directions in urgent cases, 
and in the event of failure to comply with a directive within the 
prescribed period may bring the matter before the Court of Justice. 3 

The Treaty contains a series of provisions concerning economic 
matters which deal with investment, joint enterprises, supplies, and the 
common nuclear market. The Commission has certain functions in 
connection with the co-ordinated development of investment. 4 Under¬ 
takings of outstanding importance to the development of a nuclear 
industry in the Community may be established as Joint Enterprises. 5 
Joint Enterprises are to be legal persons conducted as industrial or 
commercial undertakings, 6 but may be granted, on the proposal of 


87 Article 30. 

89 Article 34, 

2 Article 37. 

4 Articles 40-44. 
0 Article 48. 


98 Article 33. 
1 Article 35. 
8 Article 38. 
6 Article 45. 
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the Commission and by a unanimous vote of the Council, any or all 
of certain specified advantages, 7 including recognition as a public 
utility for the purpose of acquiring immovable property, the right of 
compulsory acquisition of such property, the grant of licences in respect 
of patents, provisionally protected claims or registered models, 
exemption from certain duties and taxes, exchange facilities, and 
exemption from entry and residence restrictions for nationals of Member 
States employed by the Joint Enterprises and their dependants. 8 The 
supply of ores, raw materials and special fissile material is to be ensured 
on the principle of equal access to resources and for this purpose an 
Agency is to be set up with a right of option on all ores, raw materials 
and special fissile material produced in the territory of Member States 
and with the exclusive right of concluding contracts for the supply of 
ores, raw materials and special fissile material originating inside or 
outside the Community. 9 The Agency is to enjoy legal personality and 
financial independence 10 and to operate commercially 11 ; but is to be 
under the control of the Commission which is to appoint its Director- 
General and Deputy Director-General and may issue directives to it, 
exercise a veto over its decisions, 1 * and hear appeals against its acts. 13 
Potential users are to inform the Agency periodically of their 
requirements 14 and producers of offers they are in a position to make. 16 
The Agency is obliged to fulfil every order received unless there are 
legal or material obstacles to its execution 16 ; if unable completely 
to fulfil the orders received, it is to allocate the supplies available in 
proportion to the orders in respect of each offer. 17 Prices arc to be 
regulated by the interplay of supply and demand, 18 subject to the 
power of the Council to fix prices on the proposal of the Commission 
and by a unanimous vote. 19 The Commission may participate financially 
in prospecting,* 0 may make recommendations to Member States with 
a view to developing prospection for and exploitation of mineral 
deposits, 21 may make such recommendations concerning fiscal or 
mining regulations, 22 and may build up commercial and reserve 
stocks. 23 A common market, involving the abolition of all import and 
export customs duties or equivalent taxes and all quantitative 


7 Article 48. 

9 Article 52. 

11 Article 54 (4). 
13 Article 53 (2). 
15 Article 60 (3). 
17 Article 60 (5). 
19 Article 69. 

21 Article 70 (2). 
23 Article 72. 


8 Annex III. 

10 Article 54 (1). 
12 Article 53(1). 
14 Article 60 (1). 
16 Article 61. 

18 Article 67. 

80 Article 70(1). 
22 Article 71. 
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restrictions on imports or exports, is to be established in respect of 
comprehensive lists of nuclear goods and products. 24 Member States 
are to establish a common customs tariff for goods from outside the 
Community. at Nationality restrictions on the free access by nationals 
of Member States to skilled employment in the nuclear field are to 
be abolished, subject to such limitations as may be imposed by the 
basic requirements of public order, public safety and health. 24 No 
restriction based on nationality may be applied to individuals, corpora¬ 
tions or public or private bodies coming within the jurisdiction of a 
Member State and desiring to participate in the production of atomic 
plant, whether for research or production, inside the Community. 27 
Member States arc to take all necessary measures to facilitate the 
conclusion of insurance contracts against atomic risks. 28 There are 
provisions concerning capital movements and the liberalisation of 
payments. 4 ® 

The Commission is responsible for ensuring that ores, raw material 
and special fissile material are not diverted from their intended use as 
stated by the users and that the arrangements made for their supply 
and any special undertaking concerning control measures entered into 
by the Community in an agreement concluded with an outside State 
or an international organisation are observed. 50 The measures of 
security control provided for in the Treaty include notification to the 
Commission of the technical characteristics of plant 31 ; approval 
by the Commission of processes for the chemical treatment of 
irradiated material 32 ; the submission to the Commission of state¬ 
ments of all operations 38 ; deposit with the Agency or in storage 
premises subject to the control of the Commission of all surplus 
special fissile material recovered or obtained as by-products 84 ; inspec¬ 
tion by inspectors recruited by the Commission which, in case of opposi¬ 
tion to the carrying out of inspection, may apply to the President of 
the Court of Justice for a warrant to enforce the carrying out of the 
inspection or ask itself if delay involves danger 86 ; and graduated 
penalties 36 which may in certain cases involve placing a firm under the 
joint administration of the Commission and a State 87 or the complete 


84 Article 93 and Annex IV. 
80 Article 96. 

88 Article 98. 

30 Article 77. 

88 Article 78 (2). 

44 Article 80. 

84 Article 83. 


84 Article 94. 

87 Article 97. 

88 Articles 99 and 100. 
81 Article 78 (1). 

88 Article 79. 

88 Articles 81 and 82. 
87 Article 83 (1) (c). 
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or partial withdrawal of raw materials or special fissile material. ag 
Control is not to extend to material intended for purposes of defence 
which is being specially processed for such purposes or which, after 
being processed, is. in accordance with an operational plan, deposited 
or stocked in a military establishment. sa 

These security measures are reinforced by giving the Community 
an exclusive right of ownership of special fissile material 4t> ; Member 
States, individuals or firms have the fullest right to the use and con¬ 
sumption of special fissile material of which they have become duly 
possessed, subject to the obligations imposed on them by the Treaty, 
particularly as regards security measures, the right of option of the 
Agency and the protection of health. 41 

The Community conducts certain of its external relations as a unit. 4 * 
Within the limits of its powers it may enter into agreements or coven- 
tions with an outside Stale, an international organisation or a national 
of an outside State. 43 Member States are to notify the Commission 
of any outside agreements or conventions falling within the scope of 
the treaty into which they may propose to enter and may not conclude 
any such agreement or convention over an objection by the Commission 
that it is incompatible with the Treaty without reference to the Court of 
Justice. 44 Outside agreements or conventions subsequent to the treaty 
may not be invoked to avoid complying with its obligations. 4i Prior 
outside agreements or conventions are not affected by the treaty if 
communicated to the Commission within thirty days, 40 but Member 
States having concluded before the entry into force of the treaty agree¬ 
ments with outside States for co-operation in the field of atomic energy 
are, in conjunction with the Commission, to negotiate with the States 
concerned with a view' to ensuring the assumption by the Community 
of the rights and obligations arising out of such agreements. 47 


The Organisation for European Economic Co-operation and the European 
Nuclear Energy Agency 

The Organisation for European Economic Co-operation (OEEC) 
has sponsored West European co-operation in the field of atomic 
energy on a w'ider geographical basis. The work of OEEC on the 


38 Article 83 (1) id). 
40 Article 86. 

42 Articles 101-106. 
44 Article 103. 

4fi Article 105. 


33 Article 84 (3). 
41 Article 87. 

43 Article 101. 

46 Article 104. 

47 Article 106. 
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subject 48 was initiated through its normal machinery for inter¬ 
governmental consultation and co-opcration at the ministerial and 
official levels with the aid of a Special Committee on Nuclear Energy 
at a high official level and a series of intergovernmental working 
parties and study groups; a Steering Committee for the direction of 
future work was established by the OEEC Council on July 8, 1956. ia 

The main immediate objective of the OEEC programme is to bring 
about a combined effort of the countries concerned to establish joint 
undertakings in which they would be free to participate/ 10 The 
programme comprises applied research in reactor technology, the 
construction of nuclear power stations, and plans for the treatment 
of fuels for nuclear production. 51 

A European programme for research and construction of experi¬ 
mental reactors has been prepared 52 ; it comprises projects, including 
a fast breeder reactor (/>., a reactor capable of producing more 
fissionable material than it consumes), to be realised by joint research 
establishments set up by the countries concerned adjacent to existing 
nuclear centres. 

As regards nuclear power, 53 action of two types is contemplated: 
machinery for the co-ordination of national projects and the exchange 
of technical and economic information gained from the operation of 
pilot plants; and the construction of large nuclear power stations by 
joint undertakings which would enable several European countries to 
share the burden of investment and to pool the comparatively limited 
resources of the participating electricity companies. 

The first joint plant will be one for the chemical treatment of 
irradiated fuels 54 ; such treatment is an important element in 


48 Particulars have been published in three major reports: OEEC, Possibilities of Action 
in the Held of Nuclear Energy, January 1050; OEEC, Joint Action by OELC Countries 
in the lucid of Nuclear Energy, September, 1956; and OH PC (European Productivity 
Agency), The Industrial Challenge of Nuclear Energy, 1957. 

48 01 i:C, Joint Action bv OEEC' Countries in the Field of Nuclear Energy , September, 
1956. pp. 17 20, 117 126, and 130. 

f, ° OEEC', Possibilities of Action in the field of Nuclear Energy , January, 1956, pp. 33-35; 
Joint Action bv OEEC Countries in the Field of Nuclear Energy , September, 1956, 
pp. 5 7, 35- 52 and 131-132. 

51 Of:TC (European Productivity Agency), the Industrial Challenge of Nuclear Energy, 
pp. 275-276. 

52 OEEC, Joint Action by OEEC Countries in the Field of Nuclear Energy , September, 
1956, pp. 28 29, 34- 35 and 131. 

53 OEEC', Joint Action bv OEEC Countries in the Field of Nuclear Energy , September, 
1956, pp. 39-47 and 131. 

54 OEEC, Possibilities of Action in the Field of Nuclear Energy, January, 1956, pp. 11-14, 
55-56; OEEC, Joint Action by OEEC Countries in the Field of Nuclear Energy , 
September, 1956, pp. 26-27, 31-32, and 137. 
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the economic utilisation of fuels and safe disposal of waste. 56 The 
advisability of building a European uranium isotope separation plant 
(for separating enriched uranium suitable for nuclear fission) 66 and 
a plant for the production of heavy water (used as a moderator in 
certain types of reactor) 57 is under consideration. 

The structure and measure of public control of the atomic industry 
differs considerably from one European country to another and it is 
therefore envisaged that joint undertakings would be constituted in such 
a way as to facilitate the co-operation of public institutions, semi¬ 
public organisations, and private undertakings. 58 

Proposals have been framed for the liberalisation of intra-European 
trade in equipment and materials important to nuclear energy, 59 which 
will supplement the measures taken by the Euratom countries for a 
common nuclear market. These proposals are a natural corollary to 
the measures of liberalisation of trade and payment already introduced 
and administered by OEEC in other fields. 

OEEC is endeavouring to supplement and encourage the national 
action necessary for the training of the technicians required for nuclear 
research and industry, both by assisting universities and national 
training centres to cope with the task and by organising international 
training so as to enable countries with inadequate facilities to train 
their technicians with the assistance of the personnel and installations 
available at such centres as Harwell in the United Kingdom and Saclay 
in France. 58a 

Common European standards on the health protection of the public 
and of workers in nuclear installations and the creation of supervisory 
and controlling bodies for this purpose which it might be difficult to 
establish in individual European countries arc under consideration. 69b 

Work is in progress to define standards and establish a uniform 
regime of liability for damage; this is necessary both because such 
damage may extend beyond the frontiers of the country concerned 


5r> Cf OF EC (European Productivity Agency), The Industrial Challenge of Nuclear 
Energy , 1957, pp. 164-166. 

OEEC, Possibilities of Action in the Field of Nuclear Energy, January, 1956, pp. 11-14, 
51-54; OEEC, Joint Action by OEEC Countries in the Field of Nuclear Energy , 
September, 1956, pp. 25 26, 29-31 and 137. 

67 OEEC, Possibilities of Action in the Field of Nuclear Energy , January, 1956, pp. 57-58; 
OEEC, Joint Action by OEEC Countries in the Field of Nuclear Energy , September, 
1956, pp. 27-28 and 33- 34. 

58 OEEC, Possibilities of Action in the Field of Nuclear Energy , January, 1956, pp. 26 27, 
35 and 63-68; Joint Action bv the OEEC Countries in the Field of Nuclear Energy, 
September, 1956, pp. 5-7, 49-52 and 131-132. 

69 Ibid., pp. 11-12, 79-83, 133 and 139-145. 

***> Ibid., pp. 89-91 and 133-134. 


69a Ibid., pp. 14-15, 99-109 and 134. 
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and to enable insurance to Cover atomic installations on terms which 
are not too onerous . 5 ® 0 

These plans have taken institutional form as the result of decisions 
taken by the OEEC Council on December 18, 1957, when the European 
Nuclear Energy Agency was established by a decision of the Council 
in the form of a Statute of the Agency; simultaneously a Convention 
on the Establishment of a Security Control in the Field of Nuclear 
Energy (with a Protocol relating to a Tribunal established thereby) 
was signed on behalf of seventeen OEEC Member States, and a Con¬ 
vention on the Constitution of the European Company for the 
Chemical Processing of Irradiated Fuels (with a Statute of the Company 
annexed thereto) on behalf of twelve Member States (not including the 
United Kingdom); whereas the Statute of the Nuclear Energy Agency 
takes effect by adoption, the conventions arc subject to ratification. 

The Statute of the Agency provides that the purpose of the Agency 
is to further the development of the production and uses of nuclear 
energy for peaceful purposes by the co-operating countries, through 
co-operation between those countries and a harmonisation of measures 
taken at the national level. 6 * 4 * The tasks assigned to the Agency are 
to be carried out, under the authority of the OEEC Council, by the 
Steering Committee for Nuclear Energy and various subsidiary bodies. 60 

The Agency is to promote the confrontation and harmonisation of 
programmes and projects of participating countries relating to the 
development of research and industry in the field of the production 
and uses of nuclear energy for peaceful purposes in the light of the 
forecasts of energy requirements and supplies drawn up by the Energy 
Advisory Commission of OEEC; periodical communication to the 
Agency of programmes, their examination by the Steering Committee, 
and advice by the Steering Committee to the countries concerned in 
the form of recommendations are envisaged for this purpose. 60 * This 
represents the transposition to the field of atomic energy of a method 
of international co-operation successfully evolved by the OEEC in 
various fields of international economic and financial policy as the 
outcome of its original responsibility for the apportionment of Marshall 
aid under the European Recovery Programme. 

Where appropriate, the Agency is to promote the formation of 
joint undertakings for the production and uses of nuclear energy for 


5 °c jbid. % pp. 95-97. 
60 Article 2. 


59 d Article 1. 
6t>i * Article 4. 
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peaceful purposes, endeavouring to secure the participation of the 
greatest possible number of countries BOb ; it is to do everything in its 
power to ensure that joint undertakings as well as participating 
countries are regularly supplied with the raw materials necessary for 
the implementation of their programmes in the nuclear field 60C ; it is 
instructed to examine jointly with the OEEC Steering Board for Trade 
measures to achieve the greatest possible freedom of international 
trade in products of interest for the production and uses of nuclear 
energy for peaceful purposes. 6oJ 

The Agency is to encourage the development of research into the 
production and uses of nuclear energy for peaceful purposes in partici¬ 
pating countries, and where appropriate is to promote the conclusion 
of agreements for the joint use of research installations built by 
participating countries and the creation of joint research establish¬ 
ments 61 ; it is to encourage the exchange of scientific and technical 
information 6la ; it is to promote the development in participating 
countries of training in matters relating to nuclear energy, so as to 
assist in meeting the demand for scientific and technical personnel in 
this field, and to this end is to take such steps as will make it possible, 
by co-operation between participating and associated countries, to 
use to the maximum degree and to develop existing training facilities 
in competent national institutions, and to organise supplementary 
training as necessary on an international basis, for teachers, students 
and engineers. cU> 

The Agency is to encourage the elaboration and harmonisation 
of legislation relating to nuclear energy in participating countries, in 
particular with regard to the protection of public health and the 
prevention of accidents in the nuclear industry, third-party liability and 
insurance against atomic risks, and measures to ensure the most 
efficient use of patented inventions; for this purpose the Steering 
Committee is to prepare as soon as possible, and submit to participating 
countries w r ith a view to their adoption, common rules to serve as a 
basis for national laws and regulations, and to encourage the setting 
up between participating countries of joint services necessary in 
particular for the protection of public health and the prevention of 
accidents in the nuclear industry. 

It is unnecessary for our purpose to examine in detail the procedure 

6nb Article 5 (a). fl,, c Article 6. 

C0J Article 7. 01 Article 9 (a) and (b ). 

6ia Article 9 (c). **b Article 10. 
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of the Steering Committee, or the mutual relations of the OEEC 
Council, the Steering Committee and its subsidiary bodies, but it is 
important to note that, except for questions which can be broadly 
described as procedural, decisions of the Steering Committee are to be 
adopted by mutual agreement and decisions binding on governments 
commit only countries which have accepted them. 610 

The Convention on the Establishment of a Security Control in the 
Field of Nuclear Energy provides that the object of the security control 
is to ensure that the operation of joint undertakings established by 
two or more Governments or by nationals of two or more countries 
on the initiative or with the assistance of the Agency, and materials, 
equipment and services made available by the Agency or under its 
supervision by virtue of agreements concluded with the Governments 
concerned, shall not further any military purpose. 8ld Like the Inter¬ 
national Atomic Energy Agency and the European Atomic Energy 
Community, the European Nuclear Energy Agency is to examine the 
design of specialised equipment and facilities, including nuclear 
reactors, for the sole purpose of ensuring that the control can be 
effectively exercised, to approve the means to be used for the chemical 
processing of irradiated materials solely for the same purpose, to 
require the maintenance and production of operating records to assist 
in ensuring accountability for source and special fissionable materials, 
and to call for and receive progress reports. 62 The European Nuclear 
Energy Agency may also, again like the International Atomic Energy 
Agency and the European Atomic Energy Community, send into terri¬ 
tory under the jurisdiction of Governments which are parties to the 
Convention inspectors, designated by it after consultation with the Gov¬ 
ernment or Governments concerned, who shall have access at all times to 
all places and data and to any person who by reason of his occupation 
deals with materials, equipment, or facilities subject to control, as 
necessary to account for source and special fissionable materials subject 
to control, and to determine whether there is compliance w'ith the obliga¬ 
tions arising from the Convention and from any agreement concluded 
by the Agency with the Government or Governments concerned; in 
the event of continued non-compliance, the Agency may suspend or 
terminate deliveries of materials, equipment or services or require the 
return of materials or equipment supplied by it or under its super¬ 
vision. oaa The control provided for in the Convention is to be carried 


Article 14. 
62 Article 3. 


Article 1. 
6a » Article 5. 
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out by the Steering Committee and a Control Bureau consisting of one 
representative of each Government party to the Convention Bab ; the 
Control Bureau acts by majority vote 62C and is assisted by an inter¬ 
national staff, consisting of a group of international inspectors. #a 
Inspections are to be carried out by virtue of a warrant issued by the 
Control Bureau specifying the facilities to be inspected. #8a A Tribunal 
is established to hear appeals against decisions of the Agency B8b and 
to decide on any other question relating to the joint action of member 
countries in the field of nuclear energy which may be submitted to it 
by agreement between the parties to the Convention concerned. 6,c 

The Convention on the Constitution of the European Company 
for the Chemical Processing of Irradiated Fuels (Eurochemic) provides 
for the constitution of a joint stock company governed by the Conven¬ 
tion, a Statute annexed thereto, and residuarily the law of the State in 
which its headquarters are situated, namely Belgium. The Convention 
accords special protection to the installations, archives, property and 
assets of the Company, grants it special fiscal and currency privileges, 
and permits it to recruit without let or hindrance technical, clerical and 
skilled manual staff from among the nationals of the countries taking 
part. Annual reports by the Company arc to be submitted to a Special 
Group of the Steering Committee of the European Nuclear Energy 
Agency, composed of representatives of the countries taking part; 
the Special Group has general supervisory functions and its approval 
is required for certain decisions. The Statute provides that the Company 
will build before 1961 and operate a plant and a laboratory for the 
processing of irradiated fuels, and will ensure the development of 
techniques and training of specialists in this field. The capital of the 
Company is divided into shares held partly by Governments and partly 
by national atomic energy authorities. There is a General Assembly 
of the Company composed of all shareholders and a Board of Directors 
responsible for managing the business of the Company in both of 
which representatives of the European Nuclear Energy Agency and 
the European Atomic Energy Community take part in an advisory 
capacity. Shareholders are to be informed of the results of the scientific 
research and of the information obtained from the activities of the 
Company, may send trainees to the installations of the Company, and 
are to be entitled to acquire non-exclusive licences under patents, 


e2 b Article 7. 

83 Article 9 ( b ). 
63 b Article 13. 


* 2 c Article 9 (a). 
* 8 a Article 11 (a). 
6 *c Article 14. 
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rights of provisional protection, or utility models belonging to the 
Company. 

The European Organisation for Nuclear Research (CERN) 

The European Organisation for Nuclear Research (CERN) is 
essentially a large-scale international scientific laboratory maintained 
and controlled jointly by twelve Member States (primarily West- 
European but including Yugoslavia). The Convention for the 
Establishment of a European Organisation for Nuclear Research of 
July 1, 1953/ 4 defines the purpose of CERN as being to “provide 
for collaboration among European States in nuclear research of a pure 
scientific and fundamental character and in research essentially related 
thereto ” and specifies that “ the Organisation shall have no concern 
with work for military requirements and the results of its experimental 
and theoretical work shall be published or otherwise made generally 
available.” 66 CERN is to confine its activities to those set out in the 
Convention. 66 Its basic programme is to comprise the construction 
and operation of an International Laboratory for research on high 
energy particles, 67 including work in the field of cosmic rays, and 
the organisation and sponsoring of international co-operation in 
nuclear research, including co-operation outside the Laboratory. The 
Laboratory is to consist of a proton synchroton for energies above 
ten gigaelectronic volts (10 10 e V), a synchro-cyclotron capable of 
accelerating protons up to, approximately, 600 million electronvolts 
(6 x 10 H e V), and the necessary ancillary apparatus and buildings. 
The co-operation to be sponsored by CERN may include: work in 
the field of theoretical nuclear physics; the promotion of contacts 
between, and the interchange of, scientists, the dissemination of 
information, and the provision of advanced training for research 
workers; collaboration with and advising of national research 
institutions; and work in the field of cosmic rays/* Supplementary 
programmes require approval by a two-thirds majority of the Member 
States of the Organisation/* The Laboratory is to co-operate to the 
fullest possible extent with laboratories and institutes in the territories 
of Member States within the scope of its basic and any supplementary 

84 For the text see European Yearbook , Vol. I, 1955, pp. 487-507. 

86 Article II (1). 86 Article II (2). 

67 For explanations of particle accelerators by leading USA and USSR authorities see 
United Nations, Peaceful Uses of Atomic Energy—Proceedings of the International 
Conference in Geneva, August 1955, Vol. 16, “ High Current Accelerators by Ernest 
O. Lawrence,” pp. 62-68 and “ Principles of the Acceleration of Charged Particles,” 
pp. 69-74. 

68 Article U (3). 


6 * Article II (4). 
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programmes; so far as is consistent with the aims of the Organisation, 
the Laboratory is to seek to avoid duplicating research work which is 
being carried on in such laboratories or institutes. 70 As of 1957 the 
research activities of CERN include the development of experimental 
techniques for research with the cyclotron and for cosmic ray research 
and the co-ordination of research techniques and in some of the 
Member countries, notably as regards emulsion techniques, 
electronics and computer programming. The technical services of 
CERN include mechanical and electronic instrumentation workshops, 
a health physics service, and an electronic computation service. 71 

The CERN Convention is similar in general character to the con¬ 
stitutions of other international organisations and while some of its 
provisions 72 are interesting variants of those which have become 
almost common form in such constitutions they do not involve any 
special obligations for States in matters of atomic energy policy. One 
interesting feature of the organisational arrangements of CERN is 
that there are two main committees, a Finance Committee of the 
Council consisting of representatives of Member countries and a 
Scientific Policy Committee membership of which is strictly personal; 
the Chairman of each of these Committees participates in meetings 
of the Executive Committee of the CERN Council. 73 

The European Atomic Energy Society 

The European Atomic Energy Society is not a formal inter¬ 
governmental organisation but consists of senior members of the atomic 
energy projects in the Member countries. Its aim is to promote co¬ 
operation in nuclear research and engineering in the unclassified 
field, />., in respect of matters not covered by official secrecy; it arranges 
small technical conferences from time to time. 74 

70 Article II (5). 

71 For a bibliography of technical CERN publications see European Yearbook , Vol. JII, 
1957, pp. 458-459. There is a useful and more recent account by Dr. Lew Kowarski 
of CERN in OEEC (European Productivity Agency), The Industrial Challenge of 
Nuclear Energy , 1957, pp. 259-264. 

72 There are provisions concerning admission of new members (Article III), the power of 
the Council (Article V), the international character of the responsibilities of the 
Director and Staff' (Article VI), co-operation with other organisations (Article VIII), 
legal personality, privileges and immunities (Article IX), amendments (Article X), the 
settlement of disputes (Article XI), withdrawal (Article XII) and dissolution 
(Article XIV). 

73 A general description of CERN is available in CERN Publication 55—2, E. Amaldi, 
The Scope and Activities of CERN % 1950-1954; see also for a fuller picture First Annual 
Report of the European Organisation for Nuclear Research , 1955, and European Organi¬ 
sation for Nuclear Research—Second Annual Report , 1956. 

74 See Sir John Cockcroft’s paper to the 1955 Geneva Conference, United Nations, 
Peaceful Uses of Atomic Energy—Proceedings of the International Conference in 
Geneva , August 1955, Vol. 13, pp. 39-40. 
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The Unified Institute of Nuclear Research (Kalinin, USSR) 

An agreement creating a Unified Institute of Nuclear Research was 
concluded at Moscow on March 26, 1956, by representatives of eleven 
“ popular democracies,” namely Albania, Bulgaria, Czechoslovakia, 
Hungary, Poland, Rumania, USSR, East Germany, China, Korea and 
Mongolia. The Institute is to be located near Kalinin, USSR, and is to 
conduct theoretical research and experiments in nuclear physics. 
Certain existing scientific installations, including a synchro-cyclotron 
and a synchro-phasotron, are to be placed at its disposal by the USSR 
and further equipment to be constructed includes a laboratory of 
theoretical physics with electronic computers, an experimental high 
flux nuclear reactor and a further cyclotron. 75 Relatively little further 
information concerning the Institute appears to be available. 

Inter-American Co-operation concerning Atomic Energy 

In ter-American co-operation in the field of atomic energy is under 
consideration. The In ter-American Committee of Presidential 
Representatives created pursuant to a suggestion made by President 
Eisenhower at the 1956 Commemorative Meeting of the Presidents of 
the American Republics at Panama has made recommendations 
concerning the use of nuclear materials in scientific research and the 
co-ordination of national training activities. 78 The In ter-American 
Institute of Agricultural Sciences has been assisted by the United 
States Atomic Energy Commission in organising a programme for the 
utilisation of atomic energy for training and research in agriculture. 

Asian Co-operation concerning Atomic Energy 

A plan for establishing an Asian Nuclear Centre, possibly in 
Manila, has been under consideration but has not taken definitive 
form. 

Japan has taken the initiative in convening an Asian Atomic 
Energy Conference to meet in Tokyo in 1958. 

General Activities of the United Nations and the Specialised Agencies 
concerning the Peaceful Uses of Atomic Energy 

The interest of the United Nations in the peaceful uses of atomic 
energy has not been limited to its responsibility for international peace 
and security, the sponsorship of the International Conferences on the 

76 A translation of the text of the agreement is available in La Documentation Frangaisc 
No. 0.382 of July 17, 1956. 

76 1956 Documents on American Foreign Relations , pp. 437^440. 
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Peaceful Uses of Atomic Energy, 77 the servicing of the Scientific 
Committee on the Effects of Radiation, 78 and the technical servicing 
of the Conference on the Statute of the International Atomic Energy 
Agency at which the draft statute framed by a negotiating group of 
twelve States was finally adopted at a Conference of eighty-two States. 79 
The United Nations also has under the Charter a general responsibility 
for promoting economic and social development which requires it 
to consider the bearing of the peaceful uses of atomic energy on such 
development. As a first step in this direction a report on the economic 
applications of atomic energy has been submitted to the Economic 
and Social Council 80 which adopted a Resolution requesting the 
Secretary-General to communicate it to the International Atomic 
Energy Agency for comments on the fields in which joint action could 
be undertaken by that Agency and the United Nations. The United 
Nations also has responsibilities in regard to international transport, 
including the pursuit of uniformity among the various means of 
transport on a world-wide basis in respect of the classification, labelling, 
listing and packaging of radioactive substances; and matters such as 
the pollution of the sea by atomic waste from fuel used by ships. 81 

A number of the specialised agencies are interested in particular 
aspects of the use of atomic energy for peaceful purposes which have 
a direct relationship with their other responsibilities and activities. 
This is particularly so in the case of the International Labour 
Organisation, the Food and Agriculture Organisation, UNESCO, the 
World Health Organisation, the International Bank, the International 
Civil Aviation Organisation, and the World Meteorological Organi¬ 
sation. The current and potential responsibilities of these bodies in the 
field of atomic energy are varied and important. The International 
Labour Organisation deals with the protection of workers against 
ionising radiations, 82 the risk of exposure to which now occurs 
in a widening range of employments including the mining of 
uranium and other radioactive ores, 83 atomic energy plants, 84 the 

77 pp. 315-317 above. 78 pp. 317-318 above. 

79 p. 318 above. 

80 United Nations Document E/3005 of May 22, 1957, Sources of Energy as a Means of 
Economic Development—Economic Applications of Atomic Energy : Power Generation 
and Industrial and Agricultural Uses. 

81 C'f United Nations Document E/2931 of October 18, 1956, Twentieth Report of the 
Administrative Committee on Co-ordination , Annex II, paras. 1-4. 

82 20th Report of the Administrative Committee on Co-ordination , Annex II, paras. 5-10. 

83 See International Labour Office, The Protection of Workers Against Ionising Radiations, 
Report submitted to the International Conference on the Peaceful Uses of Atomic 
Energy, Geneva, August, 1955, pp. 38-41. 

84 Ibid., pp. 28-29. 
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handling and transport of radioactive substances,® 5 and the use of radio¬ 
isotopes and other radioactive substances in industrial processes 
generally. 80 It also has responsibilities in connection with the growing 
need in industry for technicians with somewhat new skills and a wider 
background of general technical and, in some cases, scientific knowledge 
for work in nuclear power plants, in industries manufacturing appliances 
for such plants and in industries using radioisotopes; this growing 
need involves questions of training, retraining and reallocation of staff 
and, potentially, large-scale transfers of workers as the result of changes 
in the location of industry. 87 The main immediate emphasis of the 
interest of the Food and Agriculture Organisation in atomic energy 
is in the use of radiation and radioisotopes in research leading to 
improved methods of production, processing and utilisation of food 
and other agriculture products 88 ; its potential field of interest includes 
the use of radiation in food preservation and processing and in the 
breeding of improved varieties of plants and animals. 88 The UNESCO 
programme includes activities relating to the use of radioisotopes in 
scientific research and the training of scientific specialists. 80 UNESCO 
took the original initiative in the establishment of the European 
Organisation for Nuclear Research. 7’he World Health Organisation’s 
atomic energy programme comprises (a) the training of specialists for 
health protection work in atomic energy laboratories or plants, of 
public health administrators, and of medical uses of radioisotopes, 
(b) the collection and distribution of information on the medical uses 
of radioisotopes, (c) study of the health problems involved in control 
of the location of reactors and in radioactive waste disposal from 
factories, laboratories and hospitals, and (d) study of the effects of 
radiation on human genetics. 81 The International Bank, which already 
finances the construction of conventional thermal and hydro-electric 
power stations, is a potential source of both capital and experience 
of development financing for the construction of atomic power plants. 82 

85 Ibid., pp. 41-46. 86 Ibid., pp. 29-38. 

87 20th Report of the Administrative Committee on Co-ordination , Annex II, paras. U-13. 

88 20th Report of the Administrative Committee on Co-ordination , Annex II, paras. 14-22. 
88 Cf United Nations, Sources of Energy as a Means of Economic Development — 

Economic Applications of Atomic Energy: Power Generation and Industrial and Agricul¬ 
tural Uses , 1957, Chapter ill, “The Potential Contribution of Atomic Energy to 
Development in Agriculture and Related Industries.” 

80 20th Report of the Administrative Committee on Co-ordination , Annex II, paras. 23-42. 

81 20th Report of the Administrative Committee on Co-ordination , Annex II, paras. 53-58; 
Official Records of the World Health Organisation. 

82 20th Report of the Administrative Committee on Co-ordination , Annex II, paras. 59-63; 
International Bank for Reconstruction and Development, Annual Meeting, 1956, 
Summary of Proceedings, and Corbin Allardice (ed.), Atomic Power—An Appraisal , 
1957. 
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The International Civil Aviation Organisation is concerned with (a) the 
transport by air of radioactive material, including adequate protection 
for occupants of aircraft, ground crews and the general public against 
the hazards that may arise from such transport both in normal opera¬ 
tion and in case of accident; (b) the development of special customs 
procedures for short-lived radioactive substances; (c) the possible 
effects on aircraft and its occupants of artificial and natural radio- 
activity in the atmosphere; and (d) once the purely military experi¬ 
mental stage has been passed, the nuclear propulsion of aircraft. 93 
The World Meteorological Organisation is concerned with atmospheric 
radioactivity. 94 

Bilateral Agreements concerning the Peaceful Uses of Atomic Energy 

The multilateral arrangements concerning the use of atomic 
energy for peaceful purposes were anticipated, and continue to be 
supplemented, by a substantial number of bilateral agreements. It is 
neither necessary for our purpose to examine these in detail nor 
would it be profitable as the situation is constantly developing. Most 
of the bilateral agreements have been negotiated by the United States, 
the United Kingdom or the USSR. They deal with such matters as: 
the supply of uranium and thorium by producer countries to the leading 
atomic powers; the provision by the leading atomic powers to other 
countries of reactors, heavy water, enriched uranium for use in reactors, 
and radioisotopes; and (particularly in the case of the agreements 
among the original partners in the war-time atomic energy project, 
namely the United States, the United Kingdom and Canada), the 
exchange of restricted information on technical processes. 94a Among 
the points dealt with in certain agreements which are of special legal 
interest are the measures of security control provided for, provisions 
concerning patent rights arising out of the use of information furnished 
under an agreement, and provisions limiting the civil responsibility 
of the supplier country for any inaccuracy in information supplied 
or any defect or damage. 93 As further peaceful uses of atomic energy 

93 20 th Report of the Administrative Committee on Co-ordination , Annex II, paras. 
64-69. 

94 20th Report of the Administrative Committee on Co-ordination , Annex II, paras. 70- 79. 
94a Scc in particular in this connection Cmnd. 20, Treaty Scries No. 53 (1956), Agreement 

between the United Kingdom, Canada and the United States concerning the Disposition 
of Rights in Atomic Lnergy Inventions. September 24, 1956, relating to rights, title 
and interest in inventions and discoveries resulting from wartime co-operation. 

95 For a useful study of bilateral agreements based primarily on agreements conducted 
by the United States prior to 1957 see Georges Fischer, L'Energie Atomique et les 
Ltats- Unis, 1957, pp. 241-296. 
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develop and the policy of relaxing atomic secrecy initiated by the 
International Conferences on the Peaceful Uses of Atomic Energy 
becomes more consistent and widespread, the scope of such agreements 
may very well extend. 

Co-ordination of International Action concerning the Peaceful Uses of 
Atomic Energy 

The complex pattern of multilateral and bilateral action which we 
have described throws into sharp relief the importance of the resulting 
problem of co-ordination. The complexity of this problem of co¬ 
ordination is in part a reflection of the complexity of the existing 
structure of international organisation 1,0 and in part a reflection of the 
complexity of the inter-relationships between the peaceful uses of atomic 
energy and other branches of public policy. 

The problem appears to divide itself into three parts. In the first 
place there is a problem of co-ordination among the world-wide 
bodies dealing with matters involving the peaceful uses of atomic 
energy, including (a) the United Nations in the exercise of its general 
responsibilities, (b) bodies with responsibilities which relate essentially 
to atomic energy such as the International Conferences on the Peaceful 
Uses of Atomic Energy, the United Nations Scientific Committee on 
Radiation, and the International Atomic Energy Agency, and (c) other 
bodies, including seven of the specialised agencies (namely, the ILO, 
FAO, UNESCO, WHO, the International Bank, ICAO and WMO), 
which are concerned with the bearing of the peaceful uses of atomic 
energy on their responsibilities in respect of other branches of public 
policy. In the second place, there is a problem of co-ordination between 
world-wide organisations with responsibilities which relate essentially 
to atomic energy and regional organisations with similar or related 
responsibilities. In the third place, there is a problem of co-ordination 
between multilateral and bilateral action. 

In respect of the first part of this problem of co-ordination substantial 
progress has been made. Following the first Conference on the Peaceful 
Uses of Atomic Energy in 1955 and at a time when the proposals for 
the establishment of the United Nations Scientific Committee on the 

86 Cf. C. Wilfred Jcnks, “ Co-ordination in International Organization: An Introductory 
Survey ” in 28 British Yearbook of International Law , 1951, at pp. 29-51 and “Co¬ 
ordination: A New Problem of International Organization ” in 77 Recueil des Cours , 
1950 (11), at pp. 157-174. 
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Effects of Radiation and of the International Atomic Energy Agency 
were pending, the Administrative Committee on Co-ordination, which 
consists of the Secretary-General of the United Nations and the execu¬ 
tive heads of the specialised agencies, 97 considered the position and 
recognised the need for full co-ordination of present and future activities. 
They therefore set up for this purpose a Sub-Committee on Atomic 
Energy, which meets as required to secure proper co-ordination under 
the personal chairmanship of the Secretary-General of the United 
Nations. 98 In May, 1958, the functions of the Sub-Committee were 
assumed directly by the Administrative Committee on Co-ordination. 

An Agreement governing the relationship between the United 
Nations and the International Atomic Energy Agency has been 
negotiated. In general it is similar in character to the relationship 
agreements between the United Nations and the specialised agencies x ; 
but there are significant special features. The United Nations recognises 
the International Atomic Energy Agency as the agency, under the 
aegis of the United Nations as specified in the Agreement, responsible 
for international activities concerned with the peaceful uses of atomic 
energy in accordance with its Statute, without prejudice to the rights 
and responsibilities of the United Nations in this field under the 
Charter. The United Nations also recognises that the Agency, by 
virtue of its intergovernmental character and international responsi¬ 
bilities, will function under its Statute as an autonomous international 
organisation in the working relationship with the United Nations 
established by the Agreement; the effect of this provision appears to 
be that, while the United Nations has the rights in relation to the 
Agency provided for in the Agreement, the provisions of the Charter 
of the United Nations relating to specialised agencies are inapplicable. 
The Agency recognises the responsibilities of the United Nations, 
in accordance with the Charter, in the fields of international peace 
and security and economic and social development; it undertakes 
to conduct its activities in accordance with the purposes and principles 
of the United Nations Charter to promote peace and international 
co-operation, and in conformity with policies of the United Nations 

07 C/. Jenks in (1951) 28 British Yearbook of International Law , at pp. 84-85, and in 77 
Recueil des Cours y 1950 (11), at pp. 289-293. 

98 United Nations Document E/2884 of May 16, 1956, \9th Report of the Admini¬ 
strative Committee on Co-ordination , paras. 812. 

1 Concerning which see Jenks in (1951) 28 British Yearbook of International Law, at pp. 
63-68, and in 77 Recueil des Cours , 1950 (II), at pp. 205-237. 
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furthering the establishment of safeguarded world-wide disarmament 
and in conformity with any international agreements entered into 
pursuant to such policies. The United Nations and the Agency recognise 
the desirability of achieving effective co-ordination of the activities 
of the Agency with those of the United Nations and the specialised 
agencies and of avoiding the overlapping and duplication of activities; 
accordingly the Agency agrees to co-operate, in accordance with its 
Statute, in measures recommended by the United Nations for this 
purpose and to participate in the work of the Administrative Committee 
on Co-ordination and, as appropriate, of any other bodies which 
have been or may be established by the United Nations to facilitate 
such co-operation and co-ordination. 

Agreements between the specialised agencies and the International 
Atomic Energy Agency are under consideration. 

In general the problems of co-ordination which arise among the 
world organisations are similar in character to those which arise in 
respect of other matters which involve the responsibilities of a number 
of organisations and can be resolved by the techniques which have 
already been developed for this purpose. 2 

The problems which arise between the International Atomic 
Agency and the various regional bodies with special responsibilities 
in respect of atomic energy, such as the European Atomic Energy 
Community and the European Nuclear Energy Agency, are different 
in character but are in some respects analogous to the problems 
which have arisen between other world organisations and European 
bodies, 3 though they arise in a particularly acute form in respect of the 
interlocking of inspection arrangements. Provision for security control 
to prevent the diversion of materials for military purposes or other 
irregular use, involving in each case inspection on the spot by inspectors 
responsible to the agency operating the control, is made by the Statute 
of the International Atomic Energy Agency, the Treaty establishing 
the European Atomic Energy Community, and the Statute of the 
European Nuclear Energy Agency. The Convention concerning the 
Security Control to be established by the European Nuclear Energy 
Agency provides that an agreement shall be entered into between 
OEEC and the European Atomic Energy Community defining the 
arrangements under which the control for which it provides shall be 

2 For which sec Jenks, op. cit. 

2 Cf. “ World Organisation and European Integration,’' pp. 220-229 above. 
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carried out within the Euratom territory by the competent bodies of 
Euratom by delegation from the Agency; it also provides that an 
agreement may be entered into between OEEC and the International 
Atomic Energy Agency to define the co-operation to be established 
between the two institutions. 

The problem of co-ordinating multilateral with bilateral action is 
also far from new, though it may present special aspects in the field 
of atomic energy. 


A Legislative Agenda 

The arrangements which we have described seem likely to remain 
the framework of international co-operation to promote the peaceful 
uses of atomic energy for some time to come. The action taken within 
that framework will consist primarily of exchange of information, 
research and operations in scientific, technical and industrial fields. 
But novel legal problems may arise in connection with some of the 
operations undertaken and a number of matters will call for legal 
regulation on the basis of international standards. Nowhere within 
the structure which has developed is there a body with any general 
authority to prescribe such standards. The International Atomic 
Energy Agency may establish and apply safeguards and standards 
to its own projects and, “ at the request of the parties, to any bilateral 
or multilateral arrangement, or, at the request of a State, to any of that 
State's activities in the field of atomic energy.” 4 The European 
Atomic Energy Community has certain powers to frame regulations 
of a general character directly applicable in each Member State. 5 
The International Atomic Energy has no corresponding power. Nor 
has it any express power to adopt for ratification by its Members 
conventions or recommendations of a general character (analogous 
to the powers of the International Labour Conference under the 
Constitution of the ILO), 5 any power to adopt international regulations 
binding upon Members unless they give notice of rejection or reserva¬ 
tions within a specified period (analogous to the powers of the World 
Health Assembly under the Constitution of WHO), 7 or any power to 
adopt international standards and recommended practices and 
designate them as annexes to the Statute, variations from which are 
to be notified to the Agency and communicated to all other States 
(analogous to the powers of the ICAO Council under the International 


4 Article III A(5) and (6) of the Statute of the Agency. 6 Article 161 of the Treaty. 
6 Article 19. 7 Articles 21 and 22. 
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Civil Aviation Convention ). 8 It is therefore difficult at this stage to 
judge how far Agency safeguards and standards will in practice prove 
to be a sufficiently effective form of international regulation or how far 
international conventions of a general character will continue to be 
necessary. The need for such conventions will presumably be greatest 
in cases where the inter-relationship between the peaceful use of atomic 
energy and other branches of policy takes us beyond the field in which 
the Agency can properly exercise exclusive or preponderant 
responsibility. 

Questions will also arise in regard to the extent to which questions 
are best dealt with by legally binding international conventions or 
regulations or by technical standards which are not legally binding 
but constitute an internationally accepted standard of good practice, 
and in regard to the stage at which we can be satisfied that we know 
sufficient of the scientific facts to have a satisfactory basis for 
international legislation. 

Subject to these reservations concerning questions of method 
and timing it may be of interest to indicate some of the points in respect 
of which international regulation appears likely to be necessary. 
They are largely matters of a technical character which may seem to be, 
and in some respects are, of relatively secondary importance as compared 
with the political and legal problems which arise in connection with 
the military use of atomic energy, but their cumulative significance 
for the protection of health and safety is considerable and they will 
remain permanently necessary features of the regulation of the peaceful 
uses of atomic energy when the major political and military problems 
have been resolved. As illustrations let us take measures of protection 
against dangerous radiations, the standardisation of radioactive 
substances, uniform labelling and packaging of radioactive substances, 
the safe carriage of fissile material, the legal control of the use 
of radioisotopes, and the disposal of radioactive waste. There are 
also fields in which the development of the peaceful uses of atomic 
energy, without creating any new problem, will by its indirect effects 
on the scale of economic development and otherwise intensify some 
existing problem to the point at which more comprehensive international 
regulation than has previously been necessary is required. As a probable 
illustration we may take the international transmission of electric 
power. 


Articles 37-42 and 54 (1). 
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Measures of Protection against Dangerous Radiations 

Satisfactory international standards concerning measures of protec¬ 
tion against dangerous radiations have become a pressing need and 
considerable progress in the matter has already been made. 

The International Commission on Radiological Protection, which 
was formed in 1928 following the First International Congress on 
Radiology in 1925 and is representative of responsible national bodies 
for radiological protection, has issued, and from time to time revises, 
recommendations which now cover the whole range of permissible 
doses for external and internal radiation and standards of protection 
against X- and gamma rays, beta rays and heavy particles. 9 These are 
technical standards which have no legal force but they have been 
described by Sir John Cockcroft, Director of the United Kingdom 
Atomic Energy Research Establishment at Harwell, as having been 
“ incorporated into the working practice of all well-run atomic energy 
organisations.” 10 There is now a substantial body of national laws 
and regulations concerning radiological protection which are largely 
based on these recommendations. 11 

The next stage is to secure the formulation of authoritative inter¬ 
national standards and to take appropriate steps to ensure their 
practical application. Accidents in nuclear installations may have 
international consequences and repercussions in a number of different 
ways. A serious accident may involve more than one country not only 
in that the damage resulting may cross frontiers but also, where the 
damage is confined to the country of the accident, in the psychological 
impact of the accident on the development of the nuclear industry in 
other countries. Ma Furthermore, there are and will be undertakings 
in which the health precautions laid down by one country will be 


9 For the text of these recommendations as revised in 1955, see Recommendations of the 
International Commission on Radiological Protection , British Journal of Radiology, 
Supplement No. 6 (1953). These recommendations are extensively discussed in United 
Nations, Peaceful Uses of Atomic Energy—Proceedings of the International Conference 
in Geneva , August, 1955, Vol. 13, “ Legal, Administrative, Health and Safety Aspects 
of Large-Scale Uses of Atomic Energy," pp. 6-21 and 129-259. 

10 United Nations, Peaceful Uses of Atomic Energy, Vol. 16, p. 125. 

11 World Health Organisation, National Laws and Regulations on Radiation Protection , 
1955. 

lla The parliamentary papers relating to the 1957 Windscale Accident are of special 
interest in this connection; see Cmnd. 302, Accident at Windscale No. 1 Pile on \0th 
October , 1957; Cmnd. 338, Report of the Committee appointed by the Prime Minister to 
examine the Organisation of certain parts of the United Kingdom Atomic Energy 
Authority ; Cmnd. 342, Report of the Committee appointed by the Prime Minister to 
examine the Organisation for the Control of Health and Safety in the United Kingdom 
Atomic Energy Authority. 
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applicable to nationals of other countries, and the transport of radio¬ 
active substances, the disposal of radioactive waste, and the dangers 
arising from non-observance of minimum standards pose problems 
which may well transgress national frontiers. 

Industrial Radiation Protection 

In the industrial field substantial progress has been made. The 
Workmen’s Compensation (Occupational Diseases) Convention was 
revised as long ago as 1934 to provide for liability in respect of exposure 
to the action of radium, radioactive substances or X-rays. 12 The ILO 
Model Code of Safety Regulations for Industrial Establishments for 
the Guidance of Governments and Industries contains detailed inter¬ 
national safety and health standards for the industrial use of X-rays 
and radioactive substances which were originally adopted in 1949 13 
and thoroughly revised in 1957 13a ; these regulations deal with the 
matter within the framework of a comprehensive body of industrial 
health and safety regulations, many of the general provisions of which 
reinforce the specific provisions relating to X-rays and radioactive 
substances. A code of good practice relating to dust prevention and 
suppression in metal mining (which includes uranium mining) and 
three illustrated manuals of practice on protection against radiation 
(dealing respectively with principles of protection common to all 
applications of nuclear techniques and with two relatively common 
industrial uses of radiations, namely, radiography by the use of X-rays 
and gamma rays, and the application of luminous compounds) are in 
advanced stages of preparation by the International Labour Organisation. 

The question of the protection of workers against ionising radiations 
has also been included in the agenda of the 1959 Session of the Inter¬ 
national Labour Conference with a view to the adoption in 1960 of a 
Convention or Recommendation on the subject dealing with such 
matters as notification to the competent authority of any new operation 
involving the use of ionising radiations, the essentials of protection 
(in particular the limitation of exposure of personnel), minimum age 
of admission to employment, the essentials of irradiation control and 
medical examination of personnel exposed to risk, appointment by the 

18 The International Labour Code , 1951, Vol. I, Part II of Schedule to Article 826, p. 652. 
18 See International Labour Office, The Protection of Workers against Ionising Radiations , 
1955, also summarised in United Nations, Peaceful Uses of Atomic Energy , Vol. 13, 
pp. 168-186, and International Labour Office, Model Code of Safety Regulations for 
Industrial Establishments for the Guidance of Governments and Industries , 1947, 
Chap. XI, “ Dangerous Radiations.” 

18a See International Labour Office, Manual of Industrial Radiation Protection. 
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employer of a competent person for all matters concerning protection 
against radiations, measures to be taken to give the workers adequate 
instruction in risks and precautions, and the establishment or mainten¬ 
ance of inspectorates equipped with the necessary specialists or having 
ready means of calling for their assistance. It is envisaged that the 
texts adopted will represent a balance between a text with reasonably 
precise provisions furnishing effective guarantees for the workers 
employed and the flexibility necessary to ensure that they will be of 
lasting validity. 13b 

Further work concerning occupational health and safety in the 
mining of radioactive ores, basic metallurgical and chemical works in 
which radioactive ores are produced, and factories where natural 
radioactive substances are manufactured is in contemplation by the 
International Labour Organisation. 

Further provision for international standards has been made in 
the constitutions of the recently established bodies dealing with atomic 
energy. 

The International Atomic Energy Agency, the European Atomic 
Energy Community and the European Nuclear Energy Agency all 
have specific responsibilities concerning health and safety standards. 
The International Atomic Energy Agency is to establish or adopt, 
in consultation, and where appropriate, in collaboration with the 
competent organs of the United Nations and with the specialised 
agencies concerned, standards of safety for protection of health and 
minimisation of danger to life and property, and to provide for the 
application of these standards to certain operations. The European 
Atomic Energy Community is to establish basic standards for the 
protection of the health of workers and of the general population 
against the dangers arising from ionising radiation, including maximum 
permissible dose, the maximum permissible degree of exposure and 
contamination, and the basic principles concerning the medical 
supervision of workers. The European Nuclear Energy Agency is to 
encourage the elaboration and harmonisation of legislation relating to 
the protection of public health and the prevention of accidents in the 
nuclear industry, to prepare common rules to serve as a basis for 
national laws and regulations and to encourage the setting up between 
participating countries of joint services for the protection of public 
health and the prevention of accidents in the nuclear industry. It is 

18 b International Labour Conference, 43rd Session, 1959, Report VI (1) and Report VI (2), 
The Protection of Workers Against Radiations . 



A Legislative Agenda 


353 


envisaged that a European Agreement for these purposes would 
embody common health standards governing permissible standards 
of exposure to external radiation and concentrations of radioactive 
material in air and water and provide for supervision so as to ensure 
that the levels of radioactivity in water, atmosphere and soil are not 
liable to affect the health of the population at large; such an agreement 
might also provide for standardisation of the various signs indicating 
the presence of danger due to ionising radiations. There is clearly a 
substantial problem of co-ordination in respect of health and safety 
standards which remains to be solved, but it seems likely that before 
long we shall have developed world-wide codes of practice governing 
safe levels of radiation, the amounts of radioactive materials which can 
be ingested and the precautions to be taken in the use of radioactive 
materials. 

The desirability of such codes has been acknowledged by Sir John 
Cockcroft, 14 who has also envisaged the desirability of International 
Codes of Practice of reactor operation. 15 Such arrangements seem 
desirable for a number of reasons: as a measure of protection against 
dangers which may overleap frontiers; to facilitate international trade 
in reactors and their accessory equipment; and to facilitate insurance. 
One particularly cogent reason for international standards was stated 
in the following terms in one of the United Kingdom papers submitted 
to the Geneva Conference on the Peaceful Uses of Atomic Energy: 
“ It would seem that there is likely to be a race between nations in 
developing nuclear power reactors and in attempting to capture world 
atomic markets. It is not impossible that, in such a race, competitive 
considerations will lead to drastic economies on radiation protection 
being urged. There is thus need for international agreement on the 
maximum standards to be allowed.” 16 The precise form which 
such standards can most appropriately take, the extent to which it is 
necessary and desirable that they should be legally binding, and the 
manner in which, if legally binding instruments are adopted, provision 
should be made for their periodical revision by a reasonably flexible 
and expeditious procedure, remain to be determined. 

Standardisation of Radioactive Substances 

The widening use of radioisotopes, and the probability of their 
being available in the near future from a much wider range of sources 

14 United Nations, Peaceful Uses of Atomic Energy , Vol. 16, p. 125. 

15 Ibid., p. 125. 19 United Nations, Peaceful Uses of Atomic Energy, Vol. 13, p. 9. 

J. 23 
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than hitherto, have created a need for international standardisation. 
Standardisation of radioisotopes involves agreement upon standards 
and equipment for minimal control of measurements which itself 
complies with minimum specifications. There are highly technical 
matters which it may be possible to deal with by the development, 
through the International Atomic Energy Agency or otherwise, of 
technical standards not requiring any formal legal authority or sanction. 
In some cases, it may be of practical importance that such standards, 
once agreed, should be embodied in some instrument or set of standards 
serving a wider purpose. For instance, the World Health Organisation 
has envisaged the inclusion in the Pharmacopoeia International is of 
standards and directives relating to radioactive substances used for 
medical purposes. 17 In this held of standardisation the International 
Atomic Energy Agency will have a particularly important part to play. 
The Report of the Preparatory Commission of the Agency, subsequently 
endorsed by the Agency as its initial programme of work, points out 
that “ in order to achieve the necessary degree of comparability in the 
experimental data on the use of radioisotopes and radiation sources 
obtained by workers in different parts of the world, it is essential that 
the measuring equipment used should be correctly calibrated and 
methods of measurement standardized,” and suggests that “ the 
Agency could perform a valuable service by assisting Members to 
obtain standardized radioactive samples, by furthering the adoption 
of standard procedures for calibrating measuring instruments, and by 
providing advice on methods of measurement.” 18 

Uniform Labelling of Radioactive Substances 

The problem of the uniform labelling of radioactive substances 
appears to divide itself into two parts, a problem of so labelling such 
substances that they will be promptly recognised as radioactive in 
the course of general handling and the necessary precautions taken, 
and a problem of the uniform labelling for purposes of identification 
and appropriate special handling of particular substances. The first 
of these problems is essentially a part of the wider problem of the 
labelling of dangerous substances generally for purposes of international 
handling and transport. With the great and constantly increasing 
importance in international trade and traffic of a wide range of new 

17 See World Health Organisation, Report of the Study Group on Radiological Units and 
Radiological Protection , June 14, 1956. 

18 Report of the Preparatory Commission of the International Atomic Energy Agency , 
1957, p. 11. 
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dangerous products of novel types the problem has become one of 
considerable proportions. 

The question of uniform symbols for the labelling of dangerous 
substances has accordingly been under consideration by the inter¬ 
national organisations concerned, notably the United Nations acting 
through a Committee of Experts on the Transport of Dangerous 
Goods 19 and the International Labour Organisation. Agreement has 
been reached on uniform symbols to be used in international trade 
for the marking by means of distinctive labels of substances involving 
dangerous radiations, danger of explosion, danger of ignition, danger 
of oxidisation and danger of poisoning; there is still disagreement 
concerning a symbol for corrosive substances. Measures are being 
taken to secure on the basis of these symbols the greatest possible 
measure of uniformity between the systems of labelling dangerous 
substances used in manufacturing industry (particularly the chemical 
industry) and in the various branches of transport. This is a task of 
some complexity as different forms of transport arc governed by different 
international instruments or other operational rules. Rail transport 
is governed in Western Europe by Annex I to the International 
Convention on the Transport of Goods by Rail, in Eastern Europe, 
China, Mongolia and Korea by an Agreement of January 1, 1954, 
concerning the international transport of goods by rail concluded 
among the States concerned, and in North America by the regulations 
of the United States Inter-state Commerce Commission in the case of 
the United States and Canada and by regulations based thereon in the 
case of Mexico. The Economic Commission for Europe has in 
preparation a European Agreement concerning the Transport of 
Dangerous Goods by Road. As regards inland navigation, there is a 
1939 Convention concerning combustible liquids which is applicable 
to the Rhine. There are no international regulations concerning 
seaborne transport, but the 1948 Safety of Life at Sea Conference 
recommended that the matter should receive further consideration. 
There are provisions concerning the transport of dangerous goods by 
commercial aircraft in Annex 6 to the International Civil Aviation 
Convention, and the 1953 Traffic Conference of the International 
Air Transport Association (an organisation of airlines) approved 

19 Sec the Reports of the Committee of Experts, United Nations Documents E/CN.2/143 
of September 4, 1954 and E/CN.2/165 of October 17, 1956 and the Report of the 
Transport and Communications Commission to the Economic and Social Council 
at its Eighth Session, January 12, 1957, paras. 77-90. 
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Regulations relating to the Carriage of Restricted Articles. The 
United Nations has established machinery to promote uniformity of 
practice among the bodies administering these various regulations and 
the International Labour Organisation has in preparation a Guide 
for the Marking of Dangerous Substances containing detailed directions 
concerning the application of the labelling scheme and the precautions 
necessary for the safe handling of such substances. It remains un¬ 
certain whether a comprehensive legal instrument or series of agreed 
modifications of the existing instruments will be necessary or desirable 
at some stage to secure a reasonable measure of uniformity. The 
important point for the purpose of our present inquiry is that the 
symbol for radioactive substances is part of, and can only be fully 
effective if it is part of, a wider scheme which also embraces substances 
involving other dangers and comprises labels, identification numbers and 
handling instructions for all of these substances in all forms of transport; 
this scheme may at some stage be supplemented by uniform packaging 
standards or rules for the reciprocal recognition of packaging 
requirements meeting certain minimum standards. 

Within the framework of such a general scheme it may also be 
necessary to have more detailed arrangements for the identification 
and handling of particular radioactive products; one can conceive 
of special regulations for this purpose developing from standards 
evolved by the International Atomic Energy Agency for the purpose 
of its own operations and by the European Atomic Energy Community 
or the European Nuclear Energy Agency in the discharge of the 
responsibilities entrusted to them for securing regional uniformity 
in health and safety standards. 

Safe Carriage of Fissile Material 

The International Atomic Energy Agency has initiated action with 
a view to the formulation of general international rules concerning 
the safe carriage of fissile material. 

Legal Control of Use of Radioisotopes 

With the widening use of radioisotopes the problem of appropriate 
legal control of their use has become important. The scale of inter¬ 
national deliveries of radioisotopes has now made the international 
aspect of the problem significant. There are several possible methods 
of such control. In some countries statutory regulation has been 
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adopted 20 or is envisaged 21 ; in other cases, notably in the United 
States, control is secured primarily through a system of licensing of 
users of radioisotopes by the Atomic Energy Commission on prescribed 
conditions. 22 Where government agencies have for practical purposes 
a monopoly of the production of radioisotopes the difference between 
the two systems is perhaps largely one of emphasis; it becomes more 
important as radioisotopes become available from private industry. 
International standards governing the control of radioisotope distribu¬ 
tion and including appropriate requirements concerning the training 
of the persons who are to use them, the provision of proper equipment 
and facilities for their use, medical supervision, and similar matters, 
would appear to be increasingly necessary. 

Disposal of Radioactive Waste 

As nuclear energy production expands the problem of the disposal 
of radioactive waste becomes one of significant proportions. 23 Various 
techniques of ground disposal and disposal in the sea are in an experi¬ 
mental stage of development and special measures for the chemical 
separation and storage of waste with a high radioactive content are 
being studied. The problem has many international aspects but these 
are particularly acute where ground water entering into international 
streams and rivers and disposal in the sea are involved. More tentative 
suggestions which have been made for storage deep in the bowels of 
the earth may also be of acute international concern; territorial 
sovereignty should not, it is submitted, be construed as including 
any right to set in motion, or to incur an unknown and unmeasurable 
risk of setting in motion, geological and volcanic processes the effects 
of which may extend far beyond the territory of the State concerned. 
We have seen that the Treaty establishing the European Atomic 

20 Sec, for instance, United Nations, Peaceful Uses of Atomic Energy—Proceedings of the 
International Conference in Geneva , August 1955, Vol. 13, pp. 50-53, “ Regulations 
Applicable to the Use of Radioisotopes in France/* by L. Bugnard and J. Vergnc. 

21 See, for instance. United Nations, op. cit. n Vol. 13. pp. 3 -5; K. Suzne, “ Administrative 
and Legal Problems in the Use of Radioisotopes in Japan.” 

22 See, for instance. United Nations, op. c/7., Vol. 13, pp. 28-34, “ Some Administrative 
and Legal Problems related to the widespread use of High-Level Radiation Sources ” 
by William Mitchell, General Counsel, United Nations Atomic Energy Commission, 
and pp. 40-44, " Problems in the Legal and Administrative Control of a Programme 
for Distribution of Radioisotopes ” by Stephen P. Cobb, Jr. 

23 United Nations, Peaceful Uses of Atomic Energy-Proceedings of the International 
Conference in Geneva , August , 7955, Vol. 9; see the papers and discussion concerning 
waste disposal problems at pp. 3-30, disposal of high level (/'.e., high radioactive 
content) w'aste at pp. 635-665, disposal in the ground at pp. 669-698, and disposal in 
the sea at pp. 701-724. There is an excellent brief discussion of the waste problem, 
concluding with a plea for international action, in E. W. Tittcrton, Facing the Atomic 
Future , 1956, pp. 207-213. 
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Energy Community requires each Member State to submit to the 
Commission of the Community the outline of plans for the disposal 
of radioactive waste to enable the Commission to decide whether the 
implementation of such plans is likely to involve radioactive contamina¬ 
tion of another Member State. 24 The International Atomic Energy 
Agency has no specific statutory powers or responsibilities in respect of 
waste disposal, but its general functions in respect of exchange of 
information and health and safety measures cover the matter and waste 
disposal measures are included in its programme of work. The Inter¬ 
national Law Commission has considered the pollution of the seas 
and of air space above the seas from radioactive waste and 
experiments or activities with radioactive materials. The Convention 
on the High Seas resulting from the Commission’s work provides 
that “ every State shall draw up regulations to prevent pollution of 
the seas from the dumping of radioactive waste ” 25 and that “ all 
States shall co-operate in drawing up regulations with a view to the 
prevention of pollution of the seas or air space above, resulting from 
experiments or activities with radioactive materials or other harmful 
agents.” 28 The Commentary on the articles prepared by the 
Commission indicates that the Commission considered that the 
dumping of radioactive waste “ which may be particularly dangerous 
for fish and fish eaters, should be put on the same footing as pollution 
by oil,” 27 provision for the regulation of which is now made by the 
International Convention for the Prevention of Pollution of the Sea 
by Oil, 1954, 28 which entered into force in September, 1957. As regards 
pollution of the seas or air space above resulting from experiments or 
activities with radioactive materials or other harmful agents, the 
Commission “ felt that in view of the many-sidedness of the subject and 
the difficulties besetting any attempt to impose a general prohibition, 
it should merely provide for an obligation upon States to co-operate 
in drawing up regulations with a view to obviating the grave dangers 
involved”; in taking this view it did not wish to prejudice the findings 

24 Article 37. The European Nuclear Energy Agency also envisages a system of notifica¬ 
tion in advance of projects for the discharge of radioactive waste which might cause 
danger to other countries, with joint examination of such notifications by a Radio¬ 
active Waste Panel which will give its opinion as regards any particular project with 
a view to preventing discharges from contaminating the earth, water, air or food 
chain of other Member countries. 

25 Article 25 (1). 

26 Article 25 (2). 

27 United Nations, 1956 Yearbook of the International Imw Commission , Vol. II, p. 286. 
Cmd. 9197 of 1954. 


28 
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of the United Nations Scientific Committee on the Effects of Radia¬ 
tion. 2 ® It would seem desirable that the national regulations to 
prevent pollution of the seas from the dumping of radioactive waste 
contemplated by the Commission should be based on common 
standards and an international convention may be required for this 
purpose as soon as the scientific data necessary for framing a satisfactory 
Convention are available. It is of interest in this connection that 
Sir John Cockcroft, Director of the United Kingdom Atomic Energy 
Research Establishment, Harwell, in a lecture delivered during the 
1955 Geneva Conference on the Peaceful Uses of Atomic Energy, 
envisaged that the completion of researches by the Medical Research 
Council in the United Kingdom and the National Academy of Science 
in the United States would permit of the preparation of “ International 
Codes of Practice which will determine the amounts of radioactive 
gases which may be safely discharged to the atmosphere and of radio¬ 
active liquids and solids which may be safely discharged to the 
ocean.” 30 

International Transmission of Nuclear Power 

Nuclear power is transmitted to the industrial user in the form 
of electric power 31 ; there is therefore no foreseeable problem of 
the international transmission of nuclear power distinguishable from 
that of the international transmission of electric power which is 
likely to call for legal regulation. The scale of the problem of the 
international transmission of electric power may however change to 
such an extent as to call for more comprehensive arrangements 
governing such transmission than have hitherto been necessary. 
OEEC, for instance, has been examining problems connected with 
the joint setting up of nuclear power stations 32 ; if such plans were 
to materialise the international transmission of electric power might 
assume an altogether new order of importance. There appears to be 
only one general international convention on the subject. A Con¬ 
vention on the Transmission in Transit of Electric Power to which 
the United Kingdom is a party was negotiated under League of 

29 United Nations, 1956 Yearbook of the International Law Commission , Vol. II, p. 286 

80 United Nations, Peaceful Uses of Atomic Energy—Proceedings of the International 
Conference in Geneva , August , 1955 , p. 125. 

81 For a convenient description sec J. G. Crowthcr, Nuclear Energy in Industry , 1956, 
Chapter IV, *• Nuclear Power,” pp. 53-97. 

82 OEEC, Joint Action by OEEC Countries in the Field of Nuclear Energy, September, 
1956, pp. 39-47. 
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Nations Auspices in 1923 33 but has been sparsely ratified. It is 
essentially a pactum de contrahendo the parties to which undertake to 
negotiate agreements for the transmission of power in transit containing 
the necessary technical and financial provisions. More comprehen¬ 
sive agreements on the subject having a fuller substantive content 
and a wider geographical application may become necessary as the 
international transmission of electric power of nuclear origin develops. 
Such agreements may well be of a regional character in the first 
instance. 


Some Unsettled Questions 

There are also a number of larger matters, involving such issues 
as the freedom of the seas, the extent of State responsibility for inter¬ 
national nuisance, and the legal regime of minerals in unoccupied 
(and possibly unoccupiable) territory, which call for further considera¬ 
tion. Customary law, general legal principle and the negotiation 
of further international agreements may all have some part to play in 
the settlement of these outstanding problems. As illustrations we 
may take the questions of atomic and thermonuclear tests at sea, 
liability for injury due to atomic dangers, insurance against nuclear 
risks and third party liability, and title to uranium and thorium supplies 
in unoccupied territories. 

Atomic and Thermonuclear Tests at Sea 

The compatibility of thermonuclear tests on the high seas in time 
of peace with the principle of the freedom of the seas has been the 
subject of considerable controversy. On the one hand it is argued 34 
that such tests are incompatible with the freedom of the seas with its 
corollaries of freedom of navigation and freedom of fishery. On the 
other hand it is argued 35 that military exercises are a traditional use 
of the high seas and nuclear weapon tests are reasonable measures 
necessary in the present state of international relations for the protec¬ 
tion of international peace and security. The Trusteeship Council 
has declined to refer the matter to the International Court of Justice 

83 For the text sec 2 Hudson, International Legislation , 1922-1924, pp. 1173-1182. 

84 e.g. y by E. Margolis, “ The Hydrogen Bomb Experiments and International Law ” 
in Yale Law Journal , April 1955 pp. 629-647; Shigcrdi Oda, “ The Hydrogen Bomb 
Tests and International Law” in 53 Die h'riedenswarte , 1956, pp. 126-135; Georges 
Fischer, L'Energie Atomique et les Etats-Unis , 1957, pp. 366-395. 

35 e.g.y by M. S. McDougal and N. S. Schlei, “ The Hydrogen Bomb Tests in Perspective: 
Lawful Measures for Security” in Yale Law Journal , April, 1955, pp. 629-647; 
M. S. McDougal, “ The Hydrogen Bomb Tests and the International Law of the Sea,” 
49 American Journal of International Law y 1955, pp. 356-361. 
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for an advisory opinion. 36 The International Law Commission, 
in its report on the law of the sea, has refrained from making “ any 
express pronouncement on the freedom to undertake nuclear weapon 
tests on the high seas ” but describes the general principle that “ States 
are bound to refrain from any acts which might adversely affect the 
use of the high seas by nationals of other States” as applicable. 37 
The Commission rejected a proposal by its Special Reporter to 
include in its draft articles a statement that “ Freedom of the seas 
does not include the right to utilise the high seas in a manner which 
unreasonably prevents other States from enjoying that freedom. 
Scientific research and tests of new weapons on the high seas are only 
permitted subject to this qualification.” 38 In these circumstances it 
seems unreasonable to assume that the development of customary 
law or general concurrence in argument from legal principle will 
settle the matter. 383 It appears likely to remain controversial pending 
an agreement for the abandonment or suspension of nuclear tests 
subject to proper international supervision as part of a safeguarded and 
controlled disarmament programme. Meanwhile there are certain 
limited points in respect of which the law would appear to be clearer. 

However the question of the legality of nuclear tests at sea may 
ultimately be resolved, there are two points in respect of which States 
making such tests would appear to have clear legal obligations. An 
obligation to give notice of such tests so that users of the high seas 
proceeding on their lawful occasions may avoid injury therefrom 
would appear to represent a minimum of legal obligation. An 
obligation to give warning of either danger areas or tests appears to 
be acknowledged and respected in practice by both the United States 
and the United Kingdom, but the United States, in its correspondence 
with Japan concerning the Japanese fishermen injured as the result 
of the Bikini tests of March 1954, declined to give an undertaking to 
give advance warning of any future tests. In the case of tests on the 
high seas in time of peace it appears reasonable to postulate a legal 
obligation to give such warning. In the second place, the State 
carrying out the test would appear to be liable for injury to the 
persons or property of nationals of other States. The United States 
paid such compensation in the Bikini case but as a matter of grace; 

86 United Nations, Trusteeship Council, Official Records , Fourteenth Session, June 2— 
July 16, 1954, pp. 200-201 and 244-248. 

87 1956 Yearbook of the International Law Commission , Vol. II p. 278. 

88 Ibid. p. 10. 

88 a Cf. Schwarzcnbcrger, The Legality of Nuclear Weapons , 1958, pp. 51-58. 
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the Trusteeship Council has twice recommended compensation for 
injury in such cases 39 ; in diplomatic correspondence with Japan in 
1956, following the adoption by the Japanese Diet of a resolution in 
favour of the abandonment of nuclear tests, the United States took 
the view that inconvenience for other traditional uses of the high seas 
resulting from nuclear testing is not compensable as a matter of right, 
but indicated willingness to examine the question of compensation in 
the event of evidence being officially presented of substantial economic 
loss to Japan or Japanese nationals resulting from the tests. 40 It 
is submitted that where injury to the persons or property of nationals 
of other States arises directly from such tests and there has been no 
unreasonable disregard of a proper warning, liability for such injury 
must be regarded as a legal obligation and that while the precise scope 
and extent of such liability in particular cases may be debatable and 
important questions of evidence and remoteness of damage may arise 
the general principle of such liability cannot be open to serious question. 

Liability for Injury Due to Atomic Dangers 

Liability for injury due to thermonuclear tests at sea appears, 
indeed, to be simply one illustration of a wider liability for injury due 
to atomic dangers extending beyond the frontiers of the State where 
such a danger is created. The concept of such liability appears to be 
fully accepted in the Treaty establishing the European Atomic Energy 
Community. The Treaty requires the approval of the Commission 
(the executive agent of the Community) for experiments of a particularly 
dangerous nature likely to affect the territory of other States 41 ; 
provides for the submission to the Commission of plans for the 
disposal of radioactive waste to enable it to decide whether the sub¬ 
mission of such plans is likely to involve radioactive contamination 
of the water, soil or atmosphere of another Member State 42 ; and 
empowers the Commission to make recommendations to Member 
States regarding the radioactive content of atmosphere, water or soil, 
to give directives in urgent cases, and to bring cases of non-compliance 
before the Court of Justice of the Community. 43 The functions and 
powers given to the Commission and the Court of Justice by these 
provisions are, of course, peculiar to the structure of the European 

39 Resolutions 1082 (XIV) of July 15, 1954, and 1493 (XVII) of March 29, 1956. 

40 Department of State Bulletin , April 2, 1956, pp. 566-567; 1956 Documents on American 
Foreign Relations , pp. 490-492. 

41 Article 34. 

42 Article 37. 

43 Article 38. 
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Atomic Energy Community, but the general principle underlying 
them, namely that no State shall harm its neighbour by atomic 
nuisance, would appear to have a wider application to international 
relations generally. The concept of State responsibility for nuisance 
to adjacent territory is still in process of development. In the 
Trail Smelter Arbitration 44 the claim related to damage done in the 
United States to crops, pasture lands, trees and agriculture generally 
as well as to livestock as the result of sulphur dioxide fumes emitted 
from a smelting plant in British Columbia. The Tribunal held 
Canada liable on the ground that “ under the principles of international 
law, as well as of the law of the United States, no State has the right to 
use or permit the use of its territory in such a manner as to cause 
injury by fumes in or to the territory of another or the properties or 
persons therein, when the case is of serious consequence and the 
injury is established by clear and convincing evidence.” 45 While 
acknowledging that it knew of no previous international decision 
concerning air or water pollution, the Tribunal cited decisions of the 
Federal Court of Switzerland relating to target practice 46 and of the 
United States relating to pollution. 47 The Tribunal clearly regarded 
the general principle of the duty of a State to protect other States from 
injurious acts from within its jurisdiction, which it traced back to 
the Alabama Claims Arbitration , 48 as of wider application. Injury 
due to atomic dangers would appear to be as much a ground of 
liability as injury due to noxious fumes. 

Nuclear Risk Insurance and Third Party Liability 

Insurance against nuclear risks, including third party liability, 
presents a number of special problems calling for international 
consideration. These include the extent to which liability for dangerous 
things in respect of nuclear risks is absolute or subject to any limitations; 
the manner in which the principle of limitation of liability in time is to 
be applied in respect of delayed consequences of nuclear dangers; the 

44 1 938-1940 Annual Digest and Reports of Public International Law Cases , Case No. 104, 
pp. 315-333. 

45 Ibid., p. 317. 

46 Solothurn v. Aargau , discussed by Schindler in The Administration of Justice in the 
Swiss Federal Court in International Disputes ” in 15 American Journal of International 
Law , 1921, pp. 172-174. 

47 State of Missouri v. State of Illinois , 200 U.S. 496, 521, J. B. Scott, Judicial Settlement 
of Controversies between States of the American Union , 1918, Vol. II, p. 1464; State of 
New York v. State of New Jersey , 283 U.S. 473, State of Georgia v. Tennessee Copper 
Co ., 206 U.S. 230. 

48 Moore, History and Digest of International Arbitrations , 1898, pp. 495-682. 
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incidence of liability where a plurality of contractors or suppliers may 
share with the operator some responsibility for what has occurred; 
the scale of the cover which may be provided only by special measures 
of international co-operation; and the law applicable and jurisdiction 
competent in respect of an incident causing damage or injury beyond 
a frontier. An international agreement on these matters is under 
consideration and seems probable. 48a 

Title to Uranium and Thorium Supplies in Unoccupied Territories 

The concept of exclusive international ownership of extracted 
source material, nuclear fuels and dangerous facilities, which was an 
essential feature of the Acheson-Lilicnthal-Baruch plan, has ceased 
to be practicable in the light of intervening developments. It has 
doubtless exercised an important influence on the concept of exclusive 
Community ownership of special fissile material in the European 
Coal and Steel Community, but there is a major difference of 
principle between a limited Community of States vesting such 
exclusive ownership in the Community in relation to the members 
thereof and a world-wide arrangement in virtue of which 
exclusive ownership in relation to all-comers is vested in an 
International Control Agency. The position in respect of source 
material, and more particularly of uranium and thorium supplies, 
discovered in unoccupied territories continues, however, to be an open 
one and may not be wholly academic. There has been considerable 
speculation concerning the possibility of discovering uranium or 
thorium in Antarctica. 4811 It is still possible to envisage that any such 
materials so discovered should be regarded as subject to a special 
international regime. It might, for instance, be made a condition 
of any concession, lease or licence for the mining of fissionable source 
materials in Antarctica that the International Atomic Energy Agency 
should have a right of pre-emption of such materials or that its consent 
should be required for any other disposal of them. 48 Similar 
arrangements might be envisaged in the event of it becoming practicable 
to procure uranium or thorium from extra-planetary sources. 00 
Title to uranium and thorium supplies might of course become much 

48 a See W. E. Bclscr, “ Atomic Risks: Third Party Liability and Insurance' 1 in OLLC, 
The Industrial Challenge of Nuclear Energy //, Research— Uses—Social Problems, 1958. 
48b A Japanese expedition claims to have discovered uranium in the Antarctic, The Times , 
March 27, 1958, p- 9, column 6. 

48 Cf. " An International Regime for Antarctica,” pp. 366-381 below. 

50 Cf. “ International Law and Activities in Space,” pp. 382-407 below, especially 
pp. 397-398, ” Natural Resources of the Moon and Other Planets and Satellites.” 
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less important as the result of developments in the controlled liberation 
of fusion energy using hydrogen as the principal source of material 
or in the suggested converse process of producing “ cold ” atomic 
power by the disintegration of the atomic nucleus by intense cold, 
but it is still premature to dismiss the matter as without long-term 
importance. 

The Larger Perspective 

There remains the question whether this piecemeal approach is adequate 
to secure effective international control of atomic energy. The general 
sense of public opinion appears to be that it is not, and the public 
instinct in the matter appears to be right. The General Assembly of 
the United Nations has recognised as much by adopting in 1957 a 
resolution envisaging a disarmament agreement providing for (a) the 
immediate suspension of testing of nuclear weapons with prompt 
installation of effective international control, including inspection 
posts equipped with appropriate scientific instruments located within 
the territories of the United States of America, the Union of Soviet 
Socialist Republics, and the United Kingdom of Great Britain and 
Northern Ireland, in Pacific Ocean areas, and at other points as 
required; (b) the cessation of the production of fissionable materials 
for weapons purposes and the complete devotion of future production 
of fissionable materials to non-weapons purposes under effective 
international control; and (c) the reduction of stocks of nuclear 
weapons through a programme of transfer, on an equitable and 
reciprocal basis and under international supervision, of stocks of 
fissionable materials from weapons uses. 50a Only on the basis of the 
security ensured by measures of this nature will it be possible to 
develop progressively by means of the present arrangements for 
international co-operation in respect of atomic energy an adequate 
body of principles and rules governing its use for peaceful purposes. 
In order that the common law of mankind may ensure mankind 
reasonable protection against nuclear dangers, a substantial further 
advance in international organisation, and, in particular, a fuller 
acceptance of the principle of effective international control, is of 
paramount and urgent importance. 


60 a General Assembly Resolution No. 1148 (XII) of November 14, 1957. 
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AN INTERNATIONAL REGIME FOR ANTARCTICA? 


The intensified activity in Antarctica which will reach its climax in the 
International Geophysical Year of 1957-1958, 1 in which thirty countries 
are taking part, has focused attention anew upon the political and 
legal status of the Antarctic regions. 2 “ It may be,” the leader writer 
of The Times 3 has observed, ” that the Antarctic continent is now 
embarking on a period of its history comparable with that of Africa in 
the last century. It would be deplorable if one day there were to develop 
an Antarctic Fashoda incident.” 4 In these circumstances the proposal 
that an appropriate international regime should be evolved for 
Antarctica is receiving renewed attention. 

1 For a general description of the International Geophysical Year see Werner Baedeler, 
The International Geophysical Year, 1957; the scientific results are to be issued in a 
special publication entitled Annals of the International Geophysical Year. 

2 For developments in Antarctica generally see Polar Record (Cambridge, Scott Polar 
Research Institute). 

For the earlier history of the Antarctic see Hugh Robert Mill, The Siege of the South 
Pole ; The Story of Antarctic Exploration (1905); J. Gordon Hayes, The Conquest of the 
South Pole: Antarctic Exploration , 1906-31 (1932). For more recent studies see 

E. W. Hunter Christie, The Antarctic Problem : An Historical and Political Study (1951); 

F. A. Simpson, The Antarctic Today (1952); Mountcvans, Lord, The Antarctic Challenged 
(1955); Walter Sullivan, Quest for a Continent (1957); Sir Raymond Priestley, 
“Twentieth Century Man against Antarctica,” in The Advancement of Science, Vol. 
13, No. 50, September 1956, pp. 3-16; G. C. L. Bertram, “ Antarctic Prospect,” in 
International Affairs , Vol. 33, No. 2, April 1957, pp. 143-153. 

For the legal status of the Antarctic sec R. Dollot, “ Les espaces polaires de 
PAntarctique” in Recueildes Cours de TAcademie de droit international , Vol. 75, 1949, 
II, pp. 173-191; G. Smedal, Acquisition of Sovereignty over Polar Areas (1931); 
C. H. M. Waldock, “ Disputed Sovereignty in the Falkland Islands Dependencies ” 
in British Year Book of International Law, 1948, Vol. 25, pp. 31 1-353; Philip C. Jessup, 
“ Sovereignty in Antarctica ” in American Journal of International Law, 1947, Vol. 41, 
pp. 117-119; Gilbert Gidel, Aspects Juridiques de la lutte pour PAntarctique (1948); 
P. E. Corbett, Law and Society in the Relations of States (1951), pp. 112-119; G. H. 
Hackworth, Digest of International Law, Vol. 1, pp. 449-465 ; Argentina, Ministerio de 
Relaciones Exteriores y Culto, Soberania Argentina en la Antartida, 1948 ; E. C. 
Madariaga, La Antartida Sudamericana (1945); Oscar Pinochet dc la Barra, La 
Antdrtica Chilena : Estudio de Nuestros Derechos (1948); R. D. Hayton, “The 
4 American ’ Antarctic,” 50 American Journal of International Law, 1956, pp. 583-610; 
Peter A. Toma, “ Soviet Attitude towards the Acquisition of Territorial Sovereignty 
in the Antarctic,” 50 American Journal oj International Law, 1956, pp. 611-626. 

For the geography and resources of the Antarctic see E. S. Balch, Antarctica (1902); 
Karl Fricker, The Antarctic Regions (1904); J. Gordon Hayes, Antarctica : A Treatise 
on the Southern Continent (1928); F. D. Ommancy, The Ocean (1949). 

8 The Times, January 28, 1956, p. 1, column 2. 

4 Shots were actually fired at Hope Bay in the Falkland Islands Dependencies in 
February 1952; the incident is described in Walter Sullivan, Quest for a Continent 
(1957) p. 269. 
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Mr. Walter Nash, one of the leading statesmen of and at present 
Prime Minister of New Zealand, one of the countries directly 
concerned, has recently revived the suggestion that the Antarctic 
continent be placed under United Nations trusteeship. 5 6 The late 
Admiral Byrd, who was the leading pioneer in the application of 
modern technology to Antarctic exploration, has acknowledged that 
this suggestion “ will have to be considered.” * The same view has 
been expressed by the son of the outstanding British Antarctic explorer 7 
who has said that ” we need not fear that ” in “ making the attempt to 
establish in the Antarctic the first real international territory under 
some form of United Nations auspices ” we would be “ betraying the 
great explorers of the past, for they sought nobler goals than the mere 
expansion of national territory.” 

Many of the current reactions to this proposal appear to be primarily 
emotional in character. Those who are concerned to defend existing 
sovereign rights and claims instinctively resist proposals for inter¬ 
nationalisation, frequently with scant regard for the extent to which 
those rights and claims can be permanently maintained in a world in 
which a new balance of political forces is slowly emerging. Those who 
are concerned to extend the scope for international action instinctively 
champion proposals for internationalisation, frequently with slight 
examination of the nature of the practical problems involved and the 
manner in which they can be resolved. It is submitted that the time 
has now come for a new approach, for a realistic appraisal of the extent 
to which existing rights and claims afford a basis for an Antarctic 
settlement which will command the measure of continued assent neces¬ 
sary to ensure its stability, combined with an attempt to think through 
constructively the practical problems involved in devising an appropriate 
international regime based on existing conditions in Antarctica and 
probable developments there. The task is primarily one for the Antarctic 
specialist, but the general international lawyer would appear to have a 
useful contribution to make in raising some of the issues which call for 
consideration, discussing and perhaps dismissing certain fears, and 
suggesting lines of inquiry concerning the nature and form of a possible 
international regime. When attempting to make such a contribution 
we can usefully remember that the international arrangements which 

5 The Times , January 25, 1956, p. 8, column 6. 

0 The Times, February 17, 1956, p. 6, column 6. 

7 See Mr. E. H. Shackleton’s letter in The TimeSy February 10, 1956, p. 9, column 5. 
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played so important a part in the peaceful development of Africa 8 
were the outcome of negotiations based on a realistic appraisal of 
contending political forces and of the problems and needs of the 
territories concerned; while political idealism was an important factor 
in securing the support necessary to make them effective, they were not 
an intellectual abstraction forced upon either Africa or the Powers 
concerned but a reasonable adjustment of the conflicting interests 
involved. It is important that the problem of an international regime 
for Antarctica should be approached in the same spirit. 

It may be convenient to examine first certain not unnatural grounds 
for initial hesitation. 

One of the points which will naturally call for consideration in 
connection with any proposal to explore further the possibility of an 
international regime for Antarctica will be the extent to which such 
exploration might prejudice existing legal rights or claims in a manner 
which might have serious consequences if such exploration did not 
produce a satisfactory international settlement. There w'ould not 
appear to be any reason why it should have any such effect. Existing 
rights and claims are based on acts of discovery, occupation, and 
exercise of legislative and administrative authority the record of which 
is clear. 9 The real danger to established claims is that in an area 
so vast and so incapable of continuously effective occupation they 
are bound, if Antarctica remains a theatre for international rivalry, 
to be progressively impaired by the developing activities of other 
nations who may well be in a position to duplicate every act of exercise 
of authority by the countries with well-established claims. In this 
connection it must be recalled that, while the United Kingdom, New 
Zealand, Australia, France, and Norway mutually recognise each 
other’s claims, neither the United States nor the USSR appears to 
recognise any of the existing territorial claims to the Antarctic mainland. 
In the case of the Falkland Islands Dependencies to w'hich the United 
Kingdom, Argentina, and Chile all maintain conflicting claims, the 
United Kingdom Government has taken action to protect its legal 
position by lodging applications against Argentina and Chile before 
the International Court of Justice. 10 In any other cases in which it 

8 Cf M. F. Lindlcy, The A cquisition and Government of Back ward Territory in International 
Law (1926); A. B. Keith, The Belgian Congo and the Berlin Act (1919); Geoffrey dc 
Courccl, L'influence de la Conference de Berlin de 1885 sur le droit colonial international 
(1935). (Certain features of these arrangements may now have outlived their usefulness.) 

9 See, for instance, Professor Waldock’s letter to The. Times, February 7, 1956, p. 9, 
column 5. 

10 I.C.J. Reports, 1956, pp. 12-17, I.C.J. Pleadings , 1956, Antarctica Cases. 
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may be deemed important to protect the existing legal position it would 
be possible either to take analogous action where circumstances 
allow or formally to reserve the position as a condition of entering into 
negotiations. Precautions can be taken in this manner against the 
possible effect on existing rights and claims of failure to succeed in an 
attempt to create an international regime. In these circumstances the 
possibility of prejudicing such rights and claims is not a valid reason 
for not exploring the possibility and desirability of such a regime. 

Nor is it legitimate to assume that discussion of the matter is in 
any case theoretical since a satisfactory regime could be established 
only if it were possible to secure the participation or consent of all 
States having claims or interests in Antarctica and such participation 
or consent would not be forthcoming. In the first place, it is premature 
to assume that such participation or consent would not be forth¬ 
coming until concrete proposals are available as a basis of discussion. 
It docs not follow from the fact that certain governments rejected in 
1948 a proposal for a conference to consider the internationalisation 
of the Antarctic continent that they would adopt a correspondingly 
negative attitude to a detailed scheme presenting concrete advantages 
which it might be possible to formulate in a manner which would 
reserve the views of all parties concerning questions of principle and 
particular historical claims without in any way impairing the effective¬ 
ness of the scheme. In the second place, if such a scheme were 
sufficiently widely acceptable, it would seem possible to make it both 
legally and practically effective even if it were not possible to secure 
the participation or consent of all States having claims or interests in 
Antarctica. The parties to the scheme could, so to speak, merge their 
claims and interests in Antarctica, provide certain meteorological, 
aviation, whaling, and other facilities for their common use, make the 
enjoyment of these facilities conditional upon participation or acquies¬ 
cence in the scheme, and defend their interests collectively against 
outsiders. Even if such an arrangement did not immediately eliminate 
all possibility of conflict between, or of mutual interference by facilities 
organised by, participants in the scheme and other States, it would 
represent a pole of attraction, around which a general Antarctic regime 
could gradually develop. 

What would be the nature and form of such an international 
regime? In much of the discussion of the subject it appears to be 
assumed that such a regime would necessarily resemble something of 
which the world has already had experience. One such possibility 

j. 24 
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would be a partition of Antarctica based on existing rights and claims 
coupled with conventional arrangements governing facilities and 
resources similar to the 1920 Treaty concerning the Archipelago of 
Spitzbergen (Svalbard) and analogous in general character to, though 
necessarily differing radically in detailed content from, the Congo 
Basin treaties. Another possibility would be a similar partition into 
trust territories each administered by a Member of the United Nations 
responsible as administering authority to the General Assembly 
through the Trusteeship Council or to the Security Council. Still 
another possibility would be to vest responsibility for Antarctica in a 
consortium of the interested Powers exercising a condominium and 
operating through arrangements analogous to those used hitherto 
for the administration of the international zone of Tangier 11 or the 
former International Settlement of Shanghai 12 ; the United States 
proposals of August, 1948, 18 were based on this principle. More 
radical thinkers appear to contemplate the whole Antarctic continent 
being regarded as a trust territory subject to the direct administration 
of the United Nations. The problems involved in establishing a system 
of government and legal regime for an area administered directly by 
the United Nations, though complex and difficult, are by no means 
insoluble. 14 It is a weakness of all these approaches that they seek to 
solve the problems of Antarctica by transplanting ideas evolved 
elsewhere rather than by evolving a regime based on the problems 
and needs of Antarctica itself. 

It would seem probable, moreover, that all of these approaches 
to the problem of devising an international regime for Antarctica 
would be calculated, for varying reasons, to maximise the difficulties of 
securing agreement upon such a regime without presenting any compen¬ 
satory advantage. In so far as they involve any element of partition or 
of recognition of existing rights and claims, they pose the problem of 
conflicting claims in its most acute form. Government by a consortium 
of Powers would tend to project political problems into Antarctica 
in a most undesirable manner. Direct administration of Antarctica 
by the United Nations would represent so novel and far-reaching a 
departure that it is unrealistic to conceive of its acceptance except as an 

11 Cf. Graham Henry Stuart, The International City of Tangier (1931). 

12 Cf. Hon. Richard Feetham, Report to the Shanghai Municipal Council , 4 vols. (1931- 
1932); William Crane Johnstone, The Shanghai Problem (1937); F. C. Jones, Shanghai 
and Tientsin (1940). 

13 Department of State Bulletin , September 5, 1948, vol. 19, p. 301. 

14 Cf. C. W. Jenks, The Headquarters of International Institutions : A Study of their Loca¬ 
tion and Status (1945), pp. 80-90. 
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element in a general political settlement of world wide scope. While 
it is true that the Charter provides that the United Nations itself may 
act as administering authority of a trust territory (Article 81), it 
provides no machinery for this purpose, and it would seem doubtful 
whether this difficulty can be overcome under present conditions. 

It would therefore seem desirable to explore an entirely different 
approach. It need not be assumed that an international regime for 
Antarctica must necessarily be based on existing concepts of territorial 
sovereignty and trusteeship. Such a regime might develop on a func¬ 
tional basis in some form peculiarly appropriate to the needs of un¬ 
inhabited territory unsuitable for normal habitation in which it is 
desired to provide certain common international services. 

So far as can at present be foreseen there are nine matters in respect 
of which it would seem important to make provision: (a) the prevention 
of activities in Antarctica prejudicial to the peace and the political and 
military security of the southern hemisphere; (b) the maintenance of 
such measure of law and order as the peaceful development of Ant¬ 
arctica may require; (c) the provision and maintenance of air navigation 
facilities; (d) the provision and maintenance of meteorological services; 
(e) the provision and maintenance of such telecommunication services 
as may be required for the peaceful development of Antarctica; 
(f ) whaling and the utilisation of the other resources of the Antarctic 
Ocean; (g) the exploitation of any mineral resources discovered in 
the Antarctic which may be capable of utilisation; (h) any continental 
shelf problems which may develop in Antarctica; and (i) general 
responsibility for the co-ordination of future scientific research in 
Antarctica. The possibility of problems arising in Antarctica in 
connection with experiments in interplanetary flight may also be 
mentioned pro memoria . If these problems are considered separately 
in terms of the functional requirements of each one of them we may 
be able to construct the elements of a satisfactory international regime. 
The effort to do so should be facilitated by the extremely cordial 
relations which exist in Antarctica among the States which have an 
established stake there. 

Prevention of Activities Prejudicial to the Peace 
and Political and Military Security 
of the Southern Hemisphere 

The primary function of any international regime would be to prevent 
Antarctica becoming an acute political problem. The extent to which 
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there is any real danger of this occurring must be kept in proper 
perspective; it is widely and responsibly held that the danger of clashes 
in Antarctica has been considerably exaggerated in view of the cordiality 
of the relations among the States having an established stake there, 
that there is no natural Antarctic problem, and that, at most, there are 
a number of specific and local problems, such as the United Kingdom 
disputes with Argentina and Chile. This is an important consideration 
to be weighed in determining the price w'hich it is worth paying for an 
Antarctic settlement, but it does not in itself affect the analysis of the 
functions which any such settlement should fulfil. The first function 
of any settlement should be to ensure that Antarctica does not become 
a base for activities prejudicial to the peace or political and military 
security of the southern hemisphere. Although important naval 
engagements have been fought in waters neighbouring upon the 
Antarctic Ocean, Antarctica itself has never been militarised and its 
continued demilitarisation w'ould appear to be an important element in 
preventing it from becoming such a base. An international agreement 
providing unequivocally for such demilitarisation would provide a 
happy contrast with the radar screens in the Arctic and, given the 
geography and history of the Antarctic, would not appear to be 
impracticable or destined to be ineffective. The Agreement between 
the United Kingdom, Argentina, and Chile to refrain from sending 
warships south of 60 degrees of latitude during the 1948-1949 Antarctic 
season and in every season since, though a temporary device designed 
to reduce the danger of serious incident rather than a measure of 
demilitarisation as such, is nevertheless a pointer in the right direction. 
It is of course true that the strategic effect during the Second World 
War of demilitarisation arrangements in certain parts of the Pacific 
has induced a healthy reluctance to countenance such arrangements 
unless they are accompanied by safeguards adequate to ensure that 
they are fully effective. The possibilities now afforded by aerial photo¬ 
graphy, w^hich will probably be supplemented within a few years by 
telephotography by means of guided missiles and space satellites, 
have however substantially modified the nature of the problem, and 
in these circumstances a demilitarisation agreement for the Antarctic, 
coupled with appropriate arrangements for a mutual warning system 
for protection against surprise, would appear to be worthy of full con¬ 
sideration. It is a matter for consideration whether the responsibility 
for supervising the application of such a demilitarisation agreement 
should be entrusted to the Security Council of the United Nations or 
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its Disarmament Commission or to a specially constituted body 
representative of the States directly interested. 

Law and Order 

Responsibility for law and order in Antarctica would not appear to 
require the maintenance of a system of courts and police such as would 
be required in territory suitable for normal habitation. Some provi¬ 
sion for the repression and, in so far as circumstances require and allow, 
the prevention of crime and for the adjudication of any civil proceedings 
arising out of events or transactions in Antarctica would, however, 
appear to be necessary if the present intensification of activities in 
Antarctica proves to be more than a passing phase. It would seem 
disproportionate to construct or adopt an elaborate legal system for 
Antarctica in advance of practical needs arising, but the application 
of the national law of particular communities in Antarctica would not, 
except as between States recognising each other’s territorial claims, 
provide adequately for cases involving persons of different nationalities 
or domicile. It might suffice to provide in the first instance some 
procedure for the approval of Antarctic regulations to deal with 
matters for which any special legislation proves to be necessary and 
some system of part-time justices of the peace and special constables 
responsible for enforcing these regulations, if the intensification of 
activity in Antarctica subsequently reached a point at which more 
elaborate arrangements were necessary it would be possible to build 
further on the basis of these foundations or, if circumstances so 
required, to reconsider the whole matter. 

Aviation Facilities 

Great circle aviation routes are never likely to be of the same impor¬ 
tance in the southern as in the northern hemisphere owing to the differ¬ 
ences in the distribution of land masses and population which make the 
problem of Antarctica so different from that of the Arctic, but the 
transpolar route is shorter than any other route between Sydney or 
Wellington and Buenos Aires or Santiago and high altitude flying 
conditions are said to be good; a transpolar link may therefore be a 
significant element in future communications between Australasia and 
Latin America and possibly, through Australasia and Latin America, 
between certain parts of Asia and certain parts of America. Apart 
from this possibility, the provision of a minimum of air navigation 
facilities would appear to be an essential element in providing for the 
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peaceful development of Antarctica 15 ; such facilities might also be 
necessary for any mutual warning system introduced to assist in making 
effective the prevention of activities prejudicial to the peace and 
political and military security of the southern hemisphere and might 
play a significant part in any arrangements which proved necessary 
for the maintenance of law and order in Antarctica. 

The functions of the International Civil Aviation Organisation, 
under the International Civil Aviation Convention 1944, include 

(a) the provision of all or a portion of the costs of improving air 
navigation facilities in accordance with its recommendations, 18 and 

(b) the provision, maintenance, manning, and administration, at the 
request of a contracting State, of the airports and other air navigation 
facilities required in its territory for the safe, regular, and efficient 
operation of the air services of other contracting States. 17 Joint 
support arrangements for the improvement of air navigation facilities 
in Iceland and Greenland negotiated in virtue of these powers have 
made an important contribution to the development of the North 
Atlantic air route. It would seem desirable to approach the problem 
of improving air navigation facilities in Antarctica in the same manner 
at an appropriate time by a group of interested States taking the initia¬ 
tive through the International Civil Aviation Organisation. It would 
then be a matter for consideration whether ICAO should assume 
direct operational responsibility for the provision of such facilities 
under Article 71 of the Convention; should entrust the responsibility 
for providing and maintaining them under its supervision and control 
to an international consortium of airlines analogous to the Inter¬ 
national Air Transport Association but having operational functions, 
or to some other contractor; or should negotiate a joint support 
agreement under Article 70 of the Convention providing for the provi¬ 
sion and maintenance of the necessary facilities, on agreed terms, by 
appropriate governments. In respect of this as of other matters 
varying degrees of internationalisation would be possible according to 
circumstances. 

If air navigation facilities were provided in one of these ways, such 
air service as might be required could also be provided in a variety of 
ways: by the operation of aeroplanes by the organisation servicing 

15 For the part played by aviation in the peaceful development of the Canadian, Alaskan, 
and Soviet Arctic, see Malcolm Macdonald, Down North: A View of Northwest 
Canada (1943); Wendell Willkic, One World (1943). 

16 Articles 69 and 70, United States Treaty Series , Vol. 15, 1948, p. 344. 

17 Article 71, ibid., pp. 344-346. 
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the air navigation facilities; by making these facilities available on 
equal terms to any airline or government wishing to operate aero¬ 
planes; or by means of a joint chosen instrument of all or some of the 
participating countries analogous to the Scandinavian Airlines System 
(which operates the great circle route from Scandinavia to the United 
States via Thule, Greenland) or the Qantas and Tasman Empire Air¬ 
ways systems. All of these arrangements could and should be made 
within the framework of the arrangements governing international 
civil aviation. 18 


Meteorological Services 

In a similar manner the provision of meteorological services in and 
from Antarctica could be made the responsibility of the World Meteoro¬ 
logical Organisation, which has a membership of 97 States and 
territories, is the recognised agency of mutual co-operation of all the 
existing meteorological services, co-ordinates a world meteorological 
network of almost 10,000 stations, and already operates, as part of the 
Expanded Programme of Technical Assistance of the United Nations 
and the Specialised Agencies, a technical assistance programme 
which includes arrangements for the provision of experienced technical 
personnel and of equipment. It would be a matter for consideration 
whether the World Meteorological Organisation, if given this responsi¬ 
bility, should operate the Antarctic meteorological services itself, 
should create some special body responsible to it for the purpose, or 
should negotiate for the maintenance of such services as part of a 
general plan by States in a position to make a practical contribution 
to such a plan. 

Telecommunication Services 

The primary users of telecommunication services in Antarctica for a 
considerable time to come would presumably be the air navigation and 
meteorological services, with certain mobile services playing a secondary 
role and possibly a limited number of installations being gradually 
introduced by undertakings engaged in the exploitation of Antarctic 
resources. Any more complex or comprehensive telecommunications 
system seems improbable for a long time to come. All of these 
services and installations would be governed by the existing Inter¬ 
national Telecommunication Convention and Regulations 19 and any 

18 Cf. Lemoine, Trait# de droit atrien (1947). 

19 G. A, Codding, Jr. f The International Telecommunication Union: An Experiment in 
International Co-operation (1952). 
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special problems which might arise would seem to be matters for 
consideration through the International Telecommunication Union. 

Whaling and Utilisation of Other Resources of the 
Antarctic Ocean 

The tendency in the modern development of whaling 20 has been for 
shore facilities to become increasingly less important as factory-ships 
have become increasingly self-sufficient for long periods, In these 
circumstances, the problem of the regulation of whaling is mainly a 
problem of international regulation on the high seas. The matter is 
now governed by the International Convention for the Regulation of 
Whaling of December 2, 1946, which is in force for the principal 
whaling countries, including Australia, the Netherlands, Norway, the 
Union of South Africa, the USSR, the United Kingdom, and the 
United States 21 ; the Convention makes each contracting party 
primarily responsible for securing the application of its provisions to 
persons and vessels subject to the jurisdiction of that party but entrusts 
certain limited functions in connection with its application to an 
International Whaling Commission consisting of a representative of 
each contracting government and to the International Bureau for 
Whaling Statistics at Sandefjord in Norway. It would seem natural 
that any further arrangements which may be necessary for the conser¬ 
vation of the marine resources of the Antarctic should take the form 
of some appropriate extension of these arrangements. There remains 
the problem of securing the enforcement of these provisions in respect 
of persons or vessels not subject to the jurisdiction of a contracting 
party or in the event of continued default by a contracting party, but 
it would seem difficult to make institutional provision for these 
contingencies. 

Mineral Resources 

The known mineral resources of the Antarctic Continent ** do not 
appear to be valuable or exploitable, primarily because the whole 

20 Cf. J. T. Jenkins, A History of the Whale Fisheries (1921); Whales and Modern Whaling 
(1932); F. V. Morlcy and J. S. Hodgson, Whaling North and South (1926); F. D. 
Ommaney, South Latitude (1938); E. W. Hunter Christie, The Antarctic Problem , 
pp. 143-158 and 206-219; see also A. Raestad, “La chasse a baleine k mer libre," 
Revue de droit international , 1928, pp. 595-642; J. Tomascvitch, International Agree¬ 
ment on Conservation of Marine Resources (1943); L. Leonard, International Regula¬ 
tions of Fisheries (1944). 

21 For the text of the Convention see American Journal of International Law , Vol. 43, 
1949, Supplement of Ojficial Documents , pp. 174-185. 

22 E. W. Hunter Christie, The Antarctic Problem , p. 23. 
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continent is covered by a slowly shifting protective covering of ice of 
uncertain thickness 28 which at present constitutes an obstacle to 
exploration and mining. Even if scientific means should be found of 
overcoming this difficulty, it seems reasonable to presume that as 
mineral deposits in Antarctica would continue to be remote from the 
main sources of demand, as their extraction would involve maintaining 
a working force permanently under conditions so severely uncongenial 
that its recruitment would present great difficulty, and as the costs of 
extraction and transport would be relatively high, such operations 
would be regarded as worth while only in respect of materials which 
were of crucial strategic importance or of which there was a severe 
and continuing world wide shortage. In these circumstances it is 
reasonable to base any legal regime which may be required to govern 
the exploration and exploitation of Antarctic mineral deposits on the 
assumption that, in the initial stages at any rate and probably for a 
long time to come, such exploration and exploitation will be altogether 
exceptional in character. 1 his may make it less difficult than it might 
otherwise be to secure agreement upon arrangements requiring anyone 
seeking to prospect for or exploit mineral deposits in the Antarctic 
continent to hold a concession, lease, or licence issued under an 
international scheme. Such a scheme might take any one of a number 
of forms. It might be based on the recognition by the parties to the 
scheme that title to mineral deposits in Antarctica is vested in the 
United Nations or some appropriately constituted special international 
body; the United Nations or special body would then issue prospecting 
licences or concessions, leases, or licences for the working of minerals. 
Another possibility would be that, while reserving any existing claims 
to title in the minerals in the event of the scheme ceasing to be operative, 
the United Nations or a special body would be authorised to issue 
prospecting licence and concessions, leases or licences for the working 
of minerals, title to which would be acquired by extraction. Still 
another possibility would be that, the question of title being similarly 
reserved, certain designated States, or more generally States exercis¬ 
ing authority it any particular time in any part of the Antarctic 
continent, would be regarded as mineral authorities entitled to issue 
prospecting licences and concessions, leases or licences for the 

88 Sir Raymond Priestley estimates the thickness at several thousand feet, “ Twentieth 
Century Man against Antarctica,” in The Advancement of Science, Vol. 13, No. 50 
September 1956, p. 4. Sir Vivian Fuchs' expedition of 1957 58 took seismographic 
soundings covering the whole of its route across Antarctica the results of which will 
shortly be available. 
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extraction of minerals, title to which would be acquired by extraction; 
the conditions for the issue of concessions, leases, and licences and 
conditions to be complied with by those holding them, would be reason¬ 
ably uniform and would be based on international rules. The choice 
between these possibilities and all the details are essentially matters 
for negotiation rather than for any kind of juristic blueprint. In 
such negotiation it would be necessary to have regard to both the 
political factors involved and the importance of affording reasonable 
security for invested capital. 

There has been some speculation concerning the possibility of the 
discovery of uranium, or other fissionable materials, in Antarctica. 2311 
Special arrangements might be desirable in respect of any such materials 
of crucial strategic importance. The Statute of the International 
Atomic Energy Agency provides that the Agency will receive and 
store certain fissionable materials and make them available to members 
on certain conditions for both research projects and projects involving 
the practical use of atomic energy. It might be made a condition of 
any concession, lease, or licence for the mining of uranium or other 
fissionable materials in Antarctica that the Atomic Energy Agency 
should have a right of pre-emption of such materials or that its consent 
should be required for any other disposal of them. 

Continental Shelf Problems in Antarctica 

At the date of publication in 1951 of the relevant volume of the 
United Nations Legislative Series 24 none of the claimants to territory 
in Antarctica appears to have made a specific claim to sovereignty 
over the continental shelf of the Antarctic continent. The possibility 
that such claims may be made in the event of any submarine resources 
of Antarctica proving capable of commercial or strategic utilisation 
appears to be another reason for developing an international regime 
which w r ould debar any such claims to exclusive utilisation. If the 
matter became of practical importance, the utilisation of submarine 
resources would be governed by arrangements analogous to those for 
minerals; the conservation and exploitation of marine resources 
would be governed by the ordinary rules applicable on the high 
seas. 


23a A Japanese expedition claims to have discovered uranium in the Antarctic, The Times , 
March 27, 1958, p. 9, column 6. 

24 Laws and Regulations on the Regime of the High Seas , Vol. I (1951). 
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General Responsibility for the Co-ordination of 
Future Scientific Research in Antarctica 
When the scientific results of the International Geophysical Year have 
been analysed and appraised we should have a much fuller picture of the 
scope for and probable character of further scientific research in 
Antarctica. Some provision for continuing international co¬ 
ordination of such research would appear to be desirable and it would 
seem that this can best be undertaken by a non-political and unofficial 
body like the International Council of Scientific Unions, possibly 
with some provision for keeping the General Assembly of the United 
Nations informed of developments through the Economic and Social 
Council and with the co-operation of UNESCO. 

Geographical Scope of Regime 

No attempt has been made in this paper to consider the geographical 
scope of any international regime for Antarctica. Such a scheme 
might cover the whole of the Antarctic mainland; it might exclude 
those parts of the continent covered by well-established existing 
claims. It might include some of the islands adjacent to the Antarctic 
mainland or exclude all of them. These are all matters for negotiation. 
Our knowledge of Antarctic geography is likely to be greatly in¬ 
creased as the result of the International Geophysical Year but our 
present knowledge of the relative accessibility of various parts of 
Antarctica, the availability of base land and harbours, and variations 
of local climate suggests two approaches to the continent for admini- 
stration, possible occupation and potential (though perhaps remote) 
mineral value, namely from New Zealand on the one side and from 
the Falkland Islands and Latin America on the other. If there is to 
be an international regime it would seem desirable that it should be 
as geographically comprehensive as possible but the question of 
geographical scope does not affect the principle. 

In the nature of the case there is nothing clear-cut about the 
preceding suggestions. They do not involve either the recognition or 
the denial of existing, and in some cases conflicting, claims to sove¬ 
reignty. They could be adopted without prejudice to the continued 
validity of those claims in the event of the proposed international 
regime not proving successful. They would have to be tested and 
adapted on the basis of experience. But the world is confronted in 
contemporary Antarctica with an altogether new problem in the art 
of government. For geographical, historical, and strategic reasons. 
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this problem is radically different in character from the problem of 
the contemporary Arctic. It is essentially a problem of organising 
a limited number of world services in an Antarctic waste, which seems 
likely to remain unsuitable for normal habitation, on a basis which 
protects the peace and stability of the world at large against threats 
thereto arising in Antarctica. Jt seems wrong to assume that inter¬ 
national law can offer no solution to this new problem except in 
terms of concepts of territorial sovereignty and trusteeship over 
territories which appear to have little, if any, relevance thereto. 

Conclusions 

The tentative conclusions which have been reached may be briefly 
summarised as follows: 

(a) The current intensification of activity in Antarctica has revived interest 
in the idea of an international rdgime for Antarctica. In view of the 
importance of avoiding an Antarctic Fashoda the matter should be 
fully explored. 

(b) The desire to avoid prejudicing existing rights and claims in Antarctica 
is not a valid reason for not exploring the matter; precautions can be 
taken to ensure that such exploration does not prejudice such rights 
and claims. 

(c) A scheme of internationalisation could be formulated in a manner 
which would reserve the views of all parties concerning questions of 
principle and particular historical claims without in any way impairing 
the effectiveness of the scheme. If such a scheme were sufficiently 
widely acceptable, it would seem possible to make it both legally and 
practically effective even if it were not possible to secure the participa¬ 
tion or consent of all States having claims or interests in Antarctica. 

(, d) The possible forms of international regime are not exhausted by such 
possibilities as partition of Antarctica coupled with conventional 
arrangements, the administration of trust territories in Antarctica by 
a number of Members of the United Nations, and direct administra¬ 
tion of Antarctica by the United Nations itself. An international 
regime for Antarctica would not necessarily be based on existing 
concepts of territorial sovereignty and trusteeship. Such a regime 
might develop on a functional basis in some form peculiarly approp¬ 
riate to the needs of uninhabited territory unsuitable for normal 
habitation in which it is desired to provide certain common inter¬ 
national services. 

(e) An agreement for the continued demilitarisation of Antarctica 
coupled with mutual warning arrangements as a safeguard against 
any violation thereof would be an essential element in any such 
international regime. 

(/) An elaborate system of courts and police would seem unnecessary 
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while Antarctica remains unsuitable for normal habitation, but if 
the present intensification of activity in Antarctica proves to be more 
than a passing phase some arrangements for the maintenance of law 
and order will presumably be necessary. A procedure for the approval 
of Antarctic regulations relating to any matters calling for special 
legislation might be necessary; responsibility for the enforcement of 
these regulations might be entrusted to part-time justices of the peace 
and special constables appointed from among the technical staffs 
serving in Antarctica. 

(g) The International Civil Aviation Organisation might assume responsi¬ 
bility for providing or arranging for the provision of air navigation 
facilities in Antarctica; there are a number of ways in which air 
services might be provided. 

(/?) The World Meteorological Organisation should be made responsible 
for providing or arranging for the provision of meteorological services 
in and from Antarctica. 

(/) Telecommunication services in Antarctica would be provided in the 
first instance in connection with the air navigation and meteorological 
services; they would be governed by the provisions of the Internationa] 
Telecommunication Convention and any problems which might arise 
would be referred to the International Telecommunication Union. 

(/) Antarctic whaling would continue to be governed by the provisions 
of the International Convention for the Regulation of Whaling; 
similar arrangements should be made as necessary for the conserva¬ 
tion of other marine resources in Antarctica. 

(k) The exploration and working of mineral deposits in Antarctica might 
be made subject to holding a concession, lease, or licence under an 
international scheme. Various forms of scheme would be possible. 
Special arrangements might be desirable in respect of materials of 
crucial strategic importance; for instance, the International Atomic 
Energy Agency might have a right of pre-emption of any fissionable 
materials mined in Antarctica or its consent might be required for 
any other disposal of them. 

(/) The scheme would debar any exclusive claims to a continental shelf in 
Antarctica; if the matter became of practical importance the utilisa¬ 
tion of submarine resources would be governed by arrangements 
analogous to those for minerals. 

(///) General responsibility for the continuation of future scientific 
research in Antarctica would be entrusted to the International Council 
of Scientific Unions, possibly with some provision for keeping the 
General Assembly of the United Nations informed of developments 
through the Economic and Social Council and with the co-operation 
of UNESCO. 

(n) The precise geographical scope of the regime would be a matter for 
negotiation. 

(o) The regime would be tentative and subject to reconsideration in the 
light of experience. 
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INTERNATIONAL LAW AND ACTIVITIES IN SPACE 

Recent Developments 

Prior to October 4, 1957 the legal status of activities in space was 
primarily a speculative matter. Writing on the subject in August, 1955, 
immediately after President Eisenhower’s White House announcement 
of July 29, 1955, I thought it prudent to approach it in the following 
tentative and guarded terms— 

“ In recent years the possibility that the exploration and exploitation 
of space may become a reality during the next few decades has 
attracted an increasing measure of attention from responsible scientists 
and engineers specialising in astronautics and electronics. The matter 
has passed far beyond the stage of imaginative fiction 1 and a con¬ 
siderable literature, both technical and popular, on its scientific and 
engineering aspects has developed rapidly. 2 We are soberly assured 
by leading rocket engineers, with every appearance of scientific 
authority, that we are upon the verge of developments which will 
result in instrument-bearing missiles coasting in space in the orbit 
of the earth for limited periods, recording electronically scientific 
information of high value, and relaying such information to earth 

1 The possibility of space travel fascinated one of the greatest astronomers of all time 
over three centuries ago (Kepler, Somnium (1634) ) and, while later astronomers 
became more sceptical as the difficulties involved were more fully realised, it has been 
a favourite theme of imaginative writers from Lucian of Samos (True History ( a . d . 
160) ), Cyrano de Bergerac (Voyage to the Moon and the Sun (1656)), and Voltaire 
(Micromegas (1752)) to Jules Verne (From the Earth to the Moon (1865)) and H. CJ. Wells 
(TheFirst Men in the Moon (1901)); see also Godwin, Man in the Moon (1638); Wilkins, 
A Discourse concerning a New World (1640); Attcrly, Voyage to the Moon (1827), 

2 See, for instance, Goddard, A method of Reaching Extreme Altitudes (1919), Rockets 
(1946), Rocket Development (1948); Oberth, The Rocket in Planetary Space (1923), 
Wege Zur Raumschiffahrt (The Way to Space Travel) (1929); Esnault-Pelterie, l'astro¬ 
naut iq u e (1930), L'astronautique complement (1935); Clarke. Interplanetary Flight (1950), 
The Exploration of Space (1951); Gatland, Development of the Guided Missile (1952); 
Gatland and Kunesch, Space Travel , (1953); Kooy and Uytenbogaart, Ballistics of 
the Future (1946); Ley, Rockets , Missiles and Space Travel (1951); Ley and Bonnestai, 
The Conquest of Space (1950); Pendray, The Coming Age of Rocket Power ; Moore, 
Guide to the Moon (1953), Guide to the Planets (1955); Ryan (ed.). Across the Space 
Frontier (1952); Sutton, Rocket Propulsion Elements (1949); Vacth, 2(H) Miles Up 
(1951); Weyl, Guided Missiles. See also the following periodicals: Journal of the 
American Rocket Society , Journal of the British Interplanetary Society, Weltraumfahrt. 
Goddard and Oberth are the classical pioneer writers; Clarke, The Exploration of 
Space , is perhaps the most convenient popular account; Ley, Rockets , Missiles and 
Space Travel , contains a full bibliography. 
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stations by radio and television ; that when the problem of providing 
for the return of such missiles to the earth has been solved these develop¬ 
ments will prepare the way for manned space stations coasting in the 
orbit of the earth for prolonged or indefinite periods, which would be 
used as bases for astronomical and physical research (including 
research in cosmic rays), for meteorological information (including 
the provision of navigation and air safety meteorological services), 
for furnishing a fully reliable radio-communication and television 
system between all points on the earth, for certain types of medical 
treatment, and for the refuelling of space ships ; and that when well- 
organised space stations exist experimental flights to the moon in the 
first instance and, though probably at a much later stage, to the nearer 
planets can be envisaged. 

“ No layman can hope to evaluate the reasonableness of these 
speculations and plans; the distances and speeds of motion 
of the astral bodies, and the difficulties presented by their varied 
temperatures and gravitational forces and by our inadequate know¬ 
ledge of their atmospheres and structural stability, suggest caution 
in regard to both the immediacy and the ultimate practicability of 
the later stages of this programme. In the light of the developments 
which have already occurred in aeronautics, rocket propulsion and 
electronics it would, however, be foolhardy to dismiss any part of the 
programme as fantastic, and the veil of military security which 
at present necessarily surrounds much of current research and 
experiment on these subjects at White Sands (USA), Woomera 
(Australia) and elsewhere, makes it probable that in some respects at 
least the knowledge at present generally available underestimates 
rather than overestimates the possibilities of the earlier stage of the 
programme and the rate at which they are likely to materialise. 

Impact of Exploration and Exploitation of Space on International Law 

“ In these circumstances, it is not premature for international lawyers 
to give some preliminary consideration to the problems which will 
confront them as a matter of urgency if the current efforts of scientists 
and engineers specialising in astronautics and electronics should 
suddenly achieve a dramatic success comparable in the range and 
speed of its repercussions to the explosion of the first atomic bomb. 
There have, indeed, been a number of indications that the legal 
aspects of the subject are rapidly attracting considerable attention. 
While such a preliminary examination must necessarily be highly 
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speculative in character, the time factor may not allow of a leisurely 
evaluation of the problems which will arise when their nature has 
become clearer. Aeronautics and many of the developments which 
have already occurred in the field of electronics took international law 
by surprise and, despite the support of the Institute of International 
Law on the initiative of Fauchille, 3 the attempts of juridical specula¬ 
tion to devise a sound basis for an adequate body of law on the subject 
were undertaken too late, and swept aside too abruptly by the impact 
of the First World War, to exercise any significant influence on the 
course of development. 4 While it is healthy that the evolution of 
the law should follow rather than anticipate that of life, there are 
circumstances in which the possibility of developing the law on sound 
principles depends primarily on an initiative being taken in the matter 
before de facto situations have crystallised too far. The exploration 
and exploitation of space may proceed as slowly as the course of 
polar exploration or the conquest of Everest; they may, however, 
develop as rapidly as the utilisation of atomic energy, 5 or of rocket 6 
propulsion. It is wise to be prepared for either eventuality. Law' 
and policy on the subject will necessarily interact upon each other 
from the earliest stages of development, and the future of the law on 
the matter, in addition to being profoundly influenced by, may also 
exercise some influence upon, the general course of international 
politics. It may well be, indeed, that one of President Eisenhower’s 
reasons for making so early an announcement w r as to minimise the 
danger that space rivalry may become a new element in international 
tension. One of the difficulties of the matter is, of course, that in 
general international lawyers have little or no knowledge of or interest 
in astronomy, and astronomers, astro-physicists and rocket engineers 
little or no knowledge of, interest in, or perhaps even belief in, inter¬ 
national law. Contemporary astronomy and astrophysics are so 
technical, and arc developing so rapidly, 7 that it is difficult for the 
international lawyer either to be certain that he has understood the 

3 Annuaire deVlnstitut de Droit international , edition abr^gec, Vol. 5, 1906-1911, p. 1305; 
and see the sketch of Fauchille’s part in the matter in de Lapradclle, Maitres et Doctrine 
du Droit des Gens (2nd ed., 1950) pp. 291-299. 

4 See Garner Recent Developments in International Law (1925) pp. 141-188; as regards 

aeronautics, Hazeltine, Law of the Air (1911); and as regards electronics. Codding, 
The International Telecommunication Union (1952). 

6 Cf Gordon Dean, Report on the Atom (1953); A Programme of Nuclear Power , 
Cmd. 9389 of 1955; The Commonwealth and Nuclear Progress (1955). 

* Cf. Boyd and Liston, Rocket Exploration of the Upper Atmosphere (1955); Whittle, 
Jet (1953). 

7 Cf Abetti, The History of Astronomy (1954); Hoyle, Frontiers of Astronomy (1955). 
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relevant scientific data or to distinguish accepted from contested views. 
Happily, there appears to be a minimum of scientific controversy in 
respect of the matters directly relevant to the legal problems which 
may become acute in the earliest stages of the development of 
instrument-bearing missiles coasting in space/’ 

The rate of development since this plea was made has now shown 
conclusively that it was not in any respect premature and strongly 
reinforces the case for early, full and authoritative examination not 
only of the immediate problems presented by the successful launching 
of artificial earth satellites but equally of the longcr-range problems 
which further developments in the exploration and exploitation of 
space are liable to pose for international law. 

The more significant of the developments which have already 
occurred can be briefly summarised as follows. 

The USSR launched Sputnik 1 on October 4, 1957 and Sputnik 11 
on November 3, 1957. 

The United States launched its first successful satellite, Explorer 1, 
on January 31, 1958; there were further successful launches on 
March 17 (Vanguard I) and March 26 (Explorer III). 

The technical details relating to the construction and orbits of these 
satellites are now widely available and information concerning the 
scientific data secured by means of them is progressively becoming 
available 8 ; it is unnecessary for our purpose to enter into these matters. 
The legal literature on the subject has continued to develop rapidly. 1 

8 The most authoritat ive survey would appear to be Introduction to Outer Space , prepared 
by the Scientific Advisory Committee to the President of the United States and 
reproduced in the New York Times, March 27, 1958; see also Basic Objectives of a 
Continuing Programme of Scientific Research in Outer Space , prepared by the Technical 
Panel on the Earth Satellite Programme of the United States National Committee 
for the International Geophysical Year, extensively summarised in the New York 
Times , March 20, 1958. 

1 See John C. Hogan, “ Space Law Bibliography,” 23 Journal of Air Law and Commerce, 
1956, pp. 317-325, and in particular J. C. Cooper, “ High Altitude Flight and National 
Sovereignty,” 4 International Law Quarterly , 1951, pp. 411-418, “Legal Problems, 
of Upper Space,” 1956 Proceedings of the American Society of International Law 
pp. 84-93, and “ Flight Space and the Satellites,” 7 International and Comparative Law 
Quarterly , 1958, pp. 82 91; Myers S. McDougal, “Artificial Satellites: A Modest 
Proposal,” 51 American Journal of International Law , 1957, pp. 74-77; Oscar Schachtcr, 
“ Who Owns the Universe? ” in Across the Space Frontier (1952) ed. Ryan, with a 
foreword by Sir Harold Spencer Jones, Astronomer Royal, pp. 118-131; Eugene 
P6pin, The Legal Status of the Airspace in the Light of Progress in Aviation and Astro¬ 
nautics (1957) (Publication of the Institute of International Air Law, Montreal). 
A. Kislov and S. Krylov, “ State Sovereignty in Airspace ” in 1956 International Affairs 
(Moscow), No. 3, pp. 35-44, deals primarily with weather balloons rather than space 
beyond the atmosphere. See also Alex Meyer, Legal Problems of Flight into Outer 
Space , 1952; the writings of Andrew G. Haley, General Counsel of the American 
Rocket Society, notably “ Basic Concepts of Space Law,” Jet Propulsion , November, 
1956; “ Space Law and Metalaw—A Synoptic View,” 23 Harvard Law Record , 
November 8, 1956; “ Recent Developments in Space Law and Metalaw,” 24 Harvard 
J. 25 
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Particularly significant, however, is the rapid progress made by 
the idea of international control of outer space, which bears directly 
on the general thesis elaborated in the preceding paper. 

On January 10, 1957, President Eisenhower, in his State of the 
Union Message , indicated the willingness of the United States to enter 
into any reliable agreements which would ensure mutual control of 
outer space missile and satellite development. 

On November 14,1957, the General Assembly of the United Nations, 
in a resolution relating to disarmament 2 based on a proposal submitted 
to the United Nations Disarmament Commission on August 29, 1957, 
by Canada, France, the United Kingdom and the United States, 8 
called for “ the joint study of an inspection system designed to ensure 
that the sending of objects through outer space shall be exclusively 
for peaceful and scientific purposes.” 

On January 12, 1958, President Eisenhower, in a message to 
Premier Bulganin, proposed that outer space should be used only for 
peaceful purposes, that the testing of missiles designed for military 
purposes in outer space should be stopped, and that outer space 
should be dedicated to the peaceful uses of mankind. 4 

On January 14, 1958, Senator Lyndon B. Johnson, majority leader 
in the Senate of the United States, proposed that the United States, 
acting through the United Nations, should invite all Member Nations 
to pool their resources, talents and ideas for the conquest of outer 
space.® 

On January 16, 1958, Secretary of State Dulles urged the importance 
of establishing international control of outer space before further 
technological development has made it no longer controllable. 8 

On January 31, 1958, Sir Leslie Munro, President of the General 
Assembly of the United Nations, advocated a United Nations Scientific 
Conference, analogous to the Scientific Conference on the Peaceful 
Uses of Atomic Energy, to initiate United Nations action in respect of 
activities in space. 7 

On February 10, 1958, Prime Minister Diefenbakcr of Canada, 


Law Record , February 7, 1957; Bin Cheng, “ International Law and High Altitude 
Flights: Balloons, Rockets and Man-Made Satellites,” in 6 International and Compara¬ 
tive Law Quarterly, pp. 487-505; and Commission to Study the Organization of 
Peace, Strengthening the United Nations, 1957, pp. 216-220. 

2 General Assembly Resolution 1148 (XII). 

3 United Nations Document DC/113 of September 11, 1957, Annex V, p. 6. 

4 38 Department of State Bulletin, 1958, p. 126. 

5 New York Times, January 15, 1958. 

6 New York Times, January 17, 1958. 

7 New York Times , February 1, 1958. 
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urged the establishment by the United Nations of an international space 
agency with inspection and control powers to police all operations in 
outer space and provision for notice to the world of the launching of 
any satellites or rockets. 8 

On March 16,1958, the Government of the USSR, while formulating 
political conditions unacceptable to other States, proposed a plan 
envisaging prohibition of the use of outer space for military purposes, 
an undertaking by States to launch rockets only in accordance with 
an agreed international programme, the establishment within the frame¬ 
work of the United Nations of adequate international control over the 
implementation of these commitments, and the creation of a United 
Nations body for international co-operation in the field of outer space 
research. The functions of this body would be (a) to elaborate an 
agreed international programme for launching intercontinental and 
outer space rockets with a view to investigating outer space and to 
supervise this programme; (b) to continue on a permanent basis the 
types of research into outer space carried out by the International 
Geophysical Year Programme; (c) to serve as a world centre for the 
collection and mutual exchange and dissemination of information 
about space research; and (d) to co-ordinate national research plans 
for outer space and co-operate in their implementation.® 

On April 2, 1958, President Eisenhower, in a message to Congress, 
recommended the establishment in the United States of a National 
Aeronautics and Space Agency with responsibility for administering 
the civilian space science and exploration programme of the United 
States. 10 

On April 3, 1958, it was announced that the President of the United 
States had approved plans for a long-range programme of space 
research looking towards exploration of the moon and planets and 
manned space flight. 11 

At a time when every month brings new developments of far-reaching 
importance no definitive conclusions can be formulated, but the under¬ 
lying principles involved have been reasonably clear for some time 
and we have now reached a stage at which it would seem possible to 
formulate on the basis of these principles an initial programme for 
the international control of activities in space and a number of 
suggestions concerning steps which should be taken in the near future 

* New York Times, International Edition, February 10, 1958, p. 6, col. 5. 

• The Times , March 17, 1958, p. 8, cols. 4 and 5. 

The New York Times, April 3, 1958. 

11 The New York Times , April 4, 1958. 
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in regard to the larger issues which will arise as a matter of long-range 
policy. 

Underlying Principles 

The underlying principles involved may be conveniently formulated 
in a series of considerations applicable to immediate, less immediate, 
and remote problems. 12 


Immediate Problems 


Legal Status of Space 

The first such problem is that of the legal status of space, which 
it is reported has already been given some preliminary consideration 
by the State Department in connection with the United States space 
satellites project. 18 The immediate problem relates only to the 
zone used by space satellites coasting in the orbit of the earth, but 
it would seem advisable to test any principles which may be suggested 
in respect of this zone by their possible applicability further afield in 
space. At first glance, two conflicting analogies, that of the freedom 
of the seas and that of sovereignty over territorial air space, may 
appear to call for consideration in this connection, but on closer 
examination only the first of these analogies would appear to be 
apposite. The principle of the freedom of the seas, despite recent 
encroachments upon it, 14 has stood the test of centuries of practical 
application; the principle of the sovereignty of each State over 
the air space above its territory developed rapidly during the first 
quarter of the twentieth century in response to what may prove in 
retrospect to have been transitional phases in the development both 
of air navigation and military security, 15 but has already been con¬ 
siderably qualified by conventional limitations, 18 and may become 

12 The following analysis of underlying principles is reproduced without substantial 
change from my article on “ International Law and Activities in Space ” published in 
5 International and Comparative Law Quarterly , 1956, pp. 99-114. 

13 New York Times , July 30, 1955, International Edition, p. 5, col. 5. 

14 Cf. United Nations, Report of the International Law Commission covering the Work of 
its Seventh Session , May 2-July 8 , 1955; United Nations Conference on the Law of 
the Sea, 1958, Summary Records of the First Committee. 

15 Garner, Development of International Law (1925) pp. 141-188. 

,f> The right of innocent passage provided for in the Paris Convention of 1919 and the 
rights of transit and landing provided for in the Chicago Convention of 1944 (for 
which see Jennings, “ International Civil Aviation and the Law,” in 22 British Yearbook 
of International Law, 1945, pp. 196-197 and 201-202) represent a considerable limita¬ 
tion; the Chicago International Air Transport Agreement and International Air 
Services Transit Agreement (for which see Jennings, ibid. , pp. 202-204) grant rights in 
respect of scheduled air services which represent a further limitation; the Eisenhower 
proposal for mutual facilities for aerial reconnaissance as a guarantee against surprise 
attack (New York Times , July 22, 1955, International Edition, p. 2) would represent 
a still further limitation. 
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increasingly unreal as greater use is made of the upper air space; we 
cannot disregard the possibility that the present law relating to sove¬ 
reignty over air space, while well established at the present time, 17 
may be regarded by future generations much as we regard the claims 
to maritime sovereignty which were more or less successfully asserted 
for several hundreds of years 18 before Grotius and Byrikershoeck 
established the principle of the freedom of the seas. Space beyond 
the atmosphere of the earth presents a much closer analogy to the 
high seas than to the air space above the territory of a State. One 
could, theoretically, conceive of the atmosphere, the ionosphere, the 
zone used by earth satellites and interplanetary and interstellar 
space beyond as a series of zones subject to differing legal regimes. 18 
There would, however, be serious difficulty in defining the boundaries 
of the successive zones. Even if this difficulty were overcome and 
such an approach to the problem were to be adopted the projection 
of the territorial sovereignty of a State beyond the atmosphere above 
its territory would be so wholly out of relation to the scale of the 
universe as to be ridiculous; it would be rather like the Island of 
St. Helena claiming jurisdiction over the Atlantic. 

There are, however, more fundamental difficulties. The first is 
that any projection of territorial sovereignty into space beyond the 
atmosphere would be inconsistent w'ith the basic astronomical facts. 
The revolution of the earth on its own axis, its rotation around the 
sun, and the motions of the sun and the planets through the 
galaxy all require that the relationship of particular sovereignties 
on the surface of the earth to space beyond the atmosphere is never 
constant for the smallest conceivable fraction of time. Such a 
projection into space of sovereignties based on particular areas of 
the earth’s surface would give us a series of adjacent irregularly 
shaped cones with a constantly changing content. Celestial bodies 
would move in and out of these cones all the time. In these 
circumstances, the concept of a space cone of sovereignty is a 
meaningless and dangerous abstraction. The second difficulty is 
that missiles, space stations and space ships moving in space would 
be constantly changing their position in relation to the subjacent 

17 McNair, The Law of the Air (2nd ed. # 1953) pp. 7-8. 

18 Cf. Oppenhcim, International Law (8th cd., 1955, by Lauterpacht) Vol. 1, pp. 583-584; 
Fulton, The Sovereignty of the Seas (1911); Piggott, The Freedom of the Seas t Historically 
Treated (1919). 

18 Cf John C. Hogan, “ Legal Terminology for the Upper Regions of the Atmosphere 
and for the Space beyond the Atmosphere ” in 51 American Journal of International 
Law t 1957, pp. 362-375. 
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territorial sovereignties at such high speeds that whatever relation¬ 
ship of control might subsist between earth stations and such objects 
in space would have no territorial aspect analogous to the control 
exerted by a State in its air space or territorial waters. Only activites 
within the atmosphere of the earth would appear to be susceptible of 
a degree of control similar in general nature to that which can be 
exercised in territorial waters or over a wider maritime frontier belt. 
By reason of the basic astronomical facts, space beyond the atmosphere 
of the earth is and must always be a res extra commercium incapable 
of appropriation by the projection into such space of any particular 
sovereignty based on a fraction of the earth’s surface. It would seem 
important to accept this principle fully from the earliest stages of the 
exploration and exploitation of space. The number of territories to 
be crossed by a space satellite in the course of its revolutions round the 
earth is so large as to make it impracticable to base any plan for 
launching such satellites on the negotiation of passage agreements 
with the subjacent sovereignties. Moreover, such rights cannot be 
claimed under the International Civil Aviation Convention since, 
even assuming the Convention to be applicable beyond the atmosphere 
and disregarding the fact that certain States, including the USSR, 
are not parties to it, the Convention provides that pilotless aircraft 
will not be flown over the territory of contracting States without 
special authorisation. 20 

Jurisdiction over Activities in Space 

Assuming space beyond the atmosphere to be a res extra 
commercium with a legal status analogous to that of the high seas, 
the next question which arises is that of where jurisdiction over 
activities conducted in space is vested. The existence of some 
recognised jurisdiction over such activities would appear to be 
essential from the earliest stages of their experimental development. 
Space beyond the atmosphere cannot reasonably be regarded as a 
terra nullius , activities in which elude the control of any legal system. 
The possibility of private adventure in, or based upon, space by 
irresponsible adventurers not subject to any organised political control 
can perhaps be disregarded in view of the fact that any such adventure 
would have to have its base within some existing political jurisdiction. 
The scale of the capital investment involved, the considerable area 
necessary for a launching station, the degree of preparation required. 


20 Article 8. 
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the need for a substantial measure of public regulation on grounds of 
public safety alone, and the possible military implications of such 
developments all combine to make it probable that only States, and 
perhaps only large States or specially constituted international bodies 
established by States, will be in a position to undertake the exploration 
and exploitation of the resources of space. 

The question therefore becomes that of whether activities in 
space beyond the atmosphere can and should be made subject to 
some kind of international control or whether jurisdiction in such 
space should, on the analogy of the exercise of jurisdiction on the 
high seas by each State in respect of its own vessels, be exercised 
by particular States in accordance with international rules. The 
exercise of this jurisdiction could be on the basis of the State launching 
the rocket, space satellite or space ship involved, the point of 
departure from earth of the adventure, the nationality, flag or registra¬ 
tion of the space ship or other missile involved, or the nationality or 
domicile of the persons involved. 

The content of the legal regulation necessary from an early stage 
would presumably include such requirements concerning instrument- 
carrying missiles and space satellites, the sites from which they 
may be launched, and the times at which and manner in which they 
may be launched, as may be necessary for the protection of aviation, 
shipping and the territory of other States; rules governing the electronic 
control of and radio communication with instrument-carrying missiles 
and space satellites; and rules concerning liability for injury or damage 
to persons or property on the ground resulting from activities in space, 
analogous to the provisions of the Rome Convention of 1952 on 
Damage Caused by Foreign Aircraft to Third Parties on the Surface. 21 

At varying, and in some cases much later, stages, it might be 
necessary to add progressively a space navigation code, analogous 
to the International Code of Signals 22 and International Collison 
Regulations l# for ships at sea and the Navigation Code of the Air 
constituted by the annexes to the International Civil Aviation 
Convention 24 ; a space radio-communication code, which would 
presumably be an adaptation of the rules governing aeronautical 

21 Sec McNair, Law of the Air (2nd. ed., 1953) pp. 263-269. 

22 Cf. Colombos, International Law of the Sea (3rd cd., 1954) pp. 254-255. 

28 International Collision Regulations annexed to the International Convention for the 
Safety of Life at Sea, 1948, Cmd. 7492 of 1948, Appendix B; and see also Colombos, 
op. t cit. y pp. 252-254. 

24 Cf International Civil Aviation Organisation, International Standards , Rules of the 
Air; Annex 2 to the Convention on International Civil Aviation. 
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telecommunications 24 ; provision for certificates of qualification to 
be required, for their own protection and that of others, of space 
navigators and other space flight and space base personnel 26 ; rules 
governing the constructional and other requirements to be met with 
by orbital space station observatories and refuelling bases, space 
ships, and orbital or ground stations on the moon or other planets 
or satellites 27 ; perhaps at some stage a space rescue code, analogous 
to the relevant provisions of the Safety of Life at Sea Convention *® 
and the Search and Rescue and Accident Investigation annexes to 
the International Civil Aviation Convention 29 (though the dimensions 
of space and speeds of movement through space would presumably 
make the difficulties of rescue operations insuperable unless the 
persons in need of assistance were in some defined plane or orbit); 
and, ultimately, rules governing the carriage of passengers and goods, 80 
and possibly rules determining the law applicable to legal transactions 
occurring in space. 

A large measure of international uniformity will clearly be 
necessary in respect of some or all of these matters, though it will 
of course be important in the early stages of development to avoid 
undue rigidity in technical matters and to allow considerable 
freedom of experiment in the use of new methods. Possibly this 

25 Cf. International Civil Aviation Organisation, International Standards and Recom¬ 
mended Practices, Aeronautical Telecommunications, Annex 10 to the Convention on 
International Civil Aviation. 

26 Cf. International Civil Aviation Organisation, International Standards and Recom¬ 
mended Practices, Personnel Licensing , Annex 1 to the Convention on International 
Civil Aviation; Officers’ Competency Certificates Convention, 1936, The International 
Labour Code , 1951, Vol. I, Articles 976-981; Certification of Able Seamen Convention, 
1946, ibid., Vol. I, Articles 982-986. 

27 Cf. International Civil Aviation Organisation, International Standards and Recom¬ 
mended Practices, Airworthiness of Aircraft, Annex 8 to the Convention on International 
Civil Aviation; International Convention for the Safety of Life at Sea, 1948, United 
Kingdom Treaty Series, No. 1 (1953), Cmd. 8720; Load Lines Convention, 1930, 135 
League of Nations Treaty Series, pp. 302-423; 5 Hudson, International Legislation , 
pp. 634-717, 

28 Cf International Convention for the Safety of Life at Sea, 1948, United Kingdom 
Treaty Series. No. I (1953), Cmd. 8720. 

29 Cf. International Civil Aviation Organisation, International Standards and Recom¬ 
mended Practices, Search and Rescue, Annex 12 to the Convention on International 
Civil Aviation, and Aircraft Accident Enquiry, Annex 13 to the Convention on Inter¬ 
national Civil Aviation. 

30 Warsaw Convention for the Unification of Certain Rules regarding International Air 
Transport, 1929, 137 League of Nations Treaty Series, pp. 11-59; 5 Hudson, Inter¬ 
national Legislation, pp. 100-119 (now in process of revision by I.C.A.O.) and the 
International Air Transport Association General Conditions of Carriage, McNair, 
Law of the Air (2nd ed., 1953) pp. 435-468; see also McNair, op. cit., pp. 146-232. 
For maritime analogies see Brussels Convention for the Unification of Rules relating 
to Certain Bills of Lading, 120 League of Nations Treaty Series, pp. 155-185; 2 Hudson, 
International Legislation, pp. 1344-1359; see also Scrutton, Charter Parties and Bills of 
Lading (15th cd., 1948); Carver, Carriage of Goods by Sea (10th ed., 1957). 
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may be done by distinguishing, as the International Civil Aviation 
Organisation does, between standards the uniform application of 
which is recognised as necessary and with which States are accord¬ 
ingly expected to conform, and recommended practices the uniform 
application of which is recognised as desirable. The question will 
arise whether the necessary measure of uniformity should be secured 
by vesting jurisdiction over all activities in space directly in an 
appropriate international body or by relying on methods of inter¬ 
national co-operation analogous to those which have developed in 
respect of shipping and aviation. In either event, provision for the 
continuous review of standards and practices in the light of new 
developments would be desirable, and close co-ordination would be 
necessary between the law applicable in space and the existing 
international regulations governing aviation, telecommunications, 
private air law, and similar matters. There would clearly be great 
advantages in vesting the necessary authority in an international 
body if this should be politically practicable, but the difficulties of 
so doing may well be formidable, particularly in view of the close 
relationship between the exploration and exploitation of space and 
questions of defence. 

The possibility of an international solution should not, however, 
be lightly set aside. It is significant and encouraging that the existing 
space satellite projects were initiated in connection with the International 
Geophysical Year sponsored by the International Council of Scientific 
Unions on the basis of understandings that all nations will have complete 
access to all scientific data gathered thereby. If it had been practicable, 
which it may not have been in the circumstances of the time, to pursue 
more actively some of the proposals widely canvassed in the early 
days of the League of Nations for the international control of key 
strategic points such as international straits and canals, many 
subsequent difficulties might have been avoided. If it had been 
practicable at an earlier stage of Arctic and Antarctic exploration 
and development, which it may also not have been in the political 
climate of the time, to devise an international regime for the polar 
regions such as was suggested for the Antarctic by the United 
States in August, 1948, with the support of the United Kingdom 
and New Zealand, 81 a number of acute current controversies and 
problems would not have arisen. It would be entirely fitting that 

81 United States Department of State Bulletin , Vol. XIX, 1948, p. 301; Hansard , Vol. 456, 
cols. 10-11; The Times , January 19 and 20, 1949. 
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the control of activities in space should be regarded as a world 
responsibility and every effort should be made to explore and apply 
such a solution of the problem from the earliest stages of develop¬ 
ment. Legislative authority over such activities might be regarded 
as vested in the General Assembly of the United Nations, acting 
through or on the advice of some body specially composed, on the 
analogy of the International Atomic Energy Agency, 82 to give an 
appropriate measure of influence to States in a position to make 
a positive contribution to the exploration and exploitation of space. 
Any such body which might be constituted might itself rely, in respect 
of such matters as telecommunications and rules of flight, on the 
appropriate specialised agencies, whose decisions and recommenda¬ 
tions in regard to such matters would be made legally effective over 
activities in space by a decision of the General Assembly in the same 
manner in which they are made effective within national jurisdictions 
by national implementation. 

Failing such a solution, it will be necessary to rely on analogies 
drawn from maritime and aviation law and to determine jurisdiction 
over activities in space on the basis of the State responsible for such 
activities, the point of departure from earth, the location on earth 
of any centre of electronic control, nationality, the flag, or registration, 
or some other similar criterion. It would seem premature to discuss 
which criterion should be adopted, and whether the same criterion 
should be adopted for all purposes or different criteria for different 
purposes, until it is apparent that an international solution is unattain¬ 
able and the problems involved have been further clarified. In the event 
of it being necessary to fall back upon this kind of solution, the 
development of common international rules and standards closely 
co-ordinated with the existing international rules and standards 
relating to aviation and telecommunications will be a task of urgent 
importance, and will presumably be entrusted either to the existing 
international organisations or to some appropriate body specially 
created to deal comprehensively with such problems arising in the 
course of the exploration and exploitation of space. 

Protection against Interference from Space and Self-Protective or 
Other Interference with Activities in Space 

Irrespective of whether jurisdiction in space is exercised on an 
international basis or by particular States, the question will arise 


82 pp. 320-321 above. 
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of the extent to which and the manner in which national authorities 
may protect themselves against interference from space with matters 
within their territorial jurisdiction or interfere, by electronic or other 
means, with activities in space for the purpose of making such 
protection effective, or for other reasons. Questions might arise, 
for instance, in regard to the photographing from space of the 
territory of a State for military or other purposes, otherwise than in 
accordance with the terms of an agreed plan for mutual protection 
against military surprise, interference from space with ground-based 
telecommunications or aviation, or damage on earth or to aviation 
resulting from the disintegration of space installations. No abstract 
principle is likely to be of much service for the purpose of resolving 
such questions. Before they can usefully be considered, it would 
seem necessary to know with some accuracy the nature of the activities 
involved and the nature of the interference complained of or proposed. 
The question of damage on earth or to aviation does not arise acutely 
in respect of satellites intended on re-entering the atmosphere to 
vaporise at heights which will eliminate all significant risk but may 
become important as soon as the problem of re-entry to the atmosphere 
is solved. It is apparent, however, that rules on these matters will 
be necessary, possibly at a relatively early stage, and that while con¬ 
ceptions of proprietary right, nuisance, trespass and negligence may 
play some part in their development they will have to be evolved on 
novel lines as a response to problems which, while presenting analogies 
with problems long known to the law, are in many respects 
unprecedented in character. 

Law Applicable to Transactions in Space beyond the Atmosphere 

The difficulty of determining the law applicable in respect of 
such matters as personal status, rights of property, contract, tort 
and crime to events and transactions occurring on space stations or 
space ships or elsewhere in space would arise only at a stage which 
may well be remote. This is not a valid objection to an international 
solution of the problem of jurisdiction in so far as the questions 
which are now imminent are concerned. If the political objections 
to an international solution, which are in part the reflection of military 
preoccupations which may be shortsighted, can be overcome, the 
legal technicalities of these less-immediate problems can be considered 
at leisure and are by no means insoluble. Such matters could be 
regulated by means of laws specially enacted for the purpose by an 
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appropriate international body, or by applying existing general 
conventions, uniform laws and model regulations, supplemented 
as necessary by whatever might be regarded as the proper law of the 
transaction, or by applying the proper law of the transaction deter¬ 
mined on the basis of the nationality or domicile of the participants 
therein, or more probably by some combination of these methods. 
If legislative authority beyond the atmosphere of the earth were 
regarded as vested in the General Assembly acting in the manner 
which has been suggested, it would be possible for it to evolve 
progressively the necessary rules on the subject. 

Less Immediate Problems 

The problems which have already been indicated cover the points 
which appear to be urgent in character and may be thought a sufficient 
immediate agenda for international lawyers, but it appears desirable, 
in order to place these immediate problems in the perspective of 
the more speculative problems which might arise at a later stage 
of the exploration and exploitation of space, to mention here briefly 
some of these less immediate problems which might arise if the full 
programme of the astronautical enthusiasts were to prove practicable. 
These include the legal status of unoccupied territory in the moon or 
other planets and satellites and of any natural resources of such 
territory which it may become possible to exploit. 

Acquisition of Territory in the Moon and Elsewhere in Planets and 
Satellites 

Space, in view of the basic astronomical facts concerning our 
constantly changing relationship to it, must be regarded as a res 
extra commercium. But what of unoccupied territory in the moon 
or in another planet or satellite? Is such territory capable of appro¬ 
priation? If so, what kind of inchoate title can be claimed, and 
for how long, and what degree of effectiveness of occupation would 
be necessary to perfect the title? If all activities in space beyond 
the atmosphere were subject to an appropriate international juris¬ 
diction, these questions would presumably not arise. One can con¬ 
ceive of the United Nations governing extra-mundane settlements, 
directly or by some special agency created for the purpose. The ideal 
arrangement would indeed appear to be that jurisdiction over un¬ 
occupied territory in the moon or other planets or satellites should 
be regarded as vested exclusively in the United Nations. Failing such a 
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solution, title to territory would have to be determined by applying the 
usual rules concerning discovery and occupation with any necessary 
adaptations,®* and problems analogous to those which arose during 
the partition of Africa, 8 * and even more closely analogous to those 
which have arisen more recently in the Antarctic, 36 might well arise. 
Even if unoccupied territory in the moon or in another planet or 
satellite were to be regarded as capable of national appropriation, 
it should not therefore be regarded as incapable of international 
appropriation by the United Nations; a system under which some 
territory was nationally and some internationally appropriated would 
be quite conceivable. It might also be reasonable that any such 
territory which was nationally appropriated should be subject to the 
international trusteeship system. 3 8 

Natural Resources of the Moon and Other Planets and Satellites 

Upon the same hypotheses questions might also arise in regard 
to the legal status of the natural resources of the moon or of other 
planets and satellites. The view is sometimes advanced that these 
resources will become of substantial practical importance as the 
present resources of the earth are exhausted. If unoccupied territory 
in planets and satellites were nationally appropriated, the exploitation 
of the natural resources of such territory would of course be governed 
by the law of the country concerned, which might be the existing law 
relating to minerals, some adaptation thereof, or an entirely new law 
framed for the new circumstances. If such territory were governed 
by an international regime, international rules concerning the exploita¬ 
tion of its resources would be necessary. Analogies might perhaps be 
found in the land claims regulations annexed to the treaty concerning 
the Archipelago of Spitzbergen of February 9, 1920, 37 or the mining 
regulations issued by Norway after consultation with the other parties 
in pursuance of that treaty; but in respect of mineral rights as of other 
matters a wholly fresh approach to problems largely novel in character 

33 Cf. Hill. Claims to Territory in International Law and Relations (1944). 

34 Lindley, The Acquisition and Government of Backward Territory in International Law 
(1926) pp. 129-159. 

36 Cf. Waldock, “ Disputed Sovereignty in the Falkland Islands Dependencies,” in 25 
British Yearbook of International Law , 1948, pp. 311, 353, Dollot, “ Le droit inter¬ 
national des cspaces polaires,” in 75 Recueil des Cours , 1949 (II), pp. 121-195. 

36 Such territory would presumably in any case be subject to the provisions of the 
Declaration regarding Non-Self-Governing Territories embodied in Chapter XI of the 
Charter of the United Nations and to the obligation to furnish certain information 
set forth therein, unless these are regarded as being subject to an implied limitation 
that they apply only to the earth and its atmosphere. 

37 2 League of Nations Treaty Series , p. 8. 
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may be necessary. It would seem desirable to start from the principle 
that title to the natural resources of the moon and of other planets 
and satellites should be regarded as vested in the United Nations 
and that any exploitation of such resources which may be possible 
should be on the basis of concessions, leases or licences from the 
United Nations. 

Cosmic Rays 

Any such regime in respect of natural resources would not be 
applicable to cosmic rays, 88 which present a different legal problem. 
In the event of it proving at any stage to be practicable and worth 
while to intercept and utilise cosmic rays in space, they would appear 
to be res nullius subject, like solar radiation on earth, to utilisation 
by anyone in a position to do so. 38 Legal regulation of such utilisation 
for the protection of third parties might conceivably be necessary at 
some stage. 

Remote Problems 

From a speculative point of view, the problems which may arise 
in regard to the exploration and exploitation of space among the 
existing members of the community of international law do not 
exhaust the problems of international law which might at some stage 
arise in space. Problems might also arise in regard to the relation¬ 
ships between the existing community of international law and any 
legally organised communities which may be found to exist in other 
planets or satellites. 40 These problems are, however, so wholly 
speculative in character that it would not be profitable to pursue them 
very far, even in the most exploratory terms. It is by no means 
certain, and may be improbable, that they will arise at any stage, 
and there appears to be no question of their arising in the earlier 
stages. We do not at present know whether anything equivalent to 
human life exists in other planets or satellites; still less, whether any 
organised societies with anything which we would recognise as a legal 
order exist there; still less, whether in any planet or satellite, or in any 
group of planets or satellites which already intercommunicate with 
each other, there exist separately organised political communities 

38 Cf. Millikan, Cosmic Rays (1939), 

30 The same principle would apply to interstellar gas, which may be regarded as res 
nullius analogous to sea water, but it appears wildly improbable that this point could 
ever be of practical importance. 

40 See in particular H. Spencer Jones, Life on Other Worlds (1940) 
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the mutual relationships of which with each other are governed by 
anything equivalent to international law as we know it. The likelihood 
of such communities being encountered in the more accessible planets 
and satellites appears to be remote. The most we can usefully do at 
the present stage is to recognise that such problems may arise if and 
when the exploration of space reaches the stage of interplanetary 
flight and extra-mundane communities are encountered. In the 
latter event it seems clear that we should from the outset make every 
effort to conduct our relationships with them on the basis of law. 

Recapitulation of Underlying Principles 

These illustrations of problems of international law which would 
seem likely to arise in the course of the exploration and exploitation 
of space are merely tentative indications of the type and range of 
questions which may arise and some of the most general of the 
considerations which it would seem desirable to take into account 
in envisaging their solution. The whole matter will be brought into 
much sharper focus as development proceeds, but meanwhile it is 
not premature to be clarifying the general principles on the basis of 
which these various questions should be determined as they arise. 
An international law which has hardly assimilated Copernicus and 
Galileo, still less Einstein and Rutherford, cannot cope with the 
problems of space in an age of atomic energy, electronics, and jet and 
rocket propulsion, and international lawyers must now show vision 
and resilience if they are to make a significant contribution to the 
solution of the problems which the skill of the rocket engineers is about 
to make imminent. 

The following submissions have an immediate practical applica¬ 
tion and call for full official consideration as a matter of urgency:— 

1. Space beyond the atmosphere is a res extra commercium incapable 
by its nature of appropriation on behalf of any particular sovereignty. 

2. It is most desirable that jurisdiction over activities in space beyond 
the atmosphere should be recognised to be vested in the United 
Nations and that legislative authority over activities beyond the atmos¬ 
phere of the earth should be exercised by the General Assembly acting 
through or on the advice of an appropriately constituted body. If 
the political difficulties can be overcome, such an international solution 
of the problem of jurisdiction in space presents no insuperable legal 
difficulties. 

3. Failing such an international solution of the problem of jurisdiction 
in space beyond the atmosphere, it will be necessary to determine 
such jurisdiction on the basis of appropriate criteria inspired by 
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analogies drawn from maritime and aviation law and to develop 
common international rules and standards governing the wide range 
of problems which would arise. 

4. Rules governing the extent to which, and manner in which, national 
authorities may protect themselves against interference from space 
beyond the atmosphere with matters within their territorial jurisdiction 
or interfere, by electronic or other means, with activities in space for 
the purpose of making such protection effective, or for other reasons, 
will be necessary. 

The following submissions relate to questions which would arise, 
if at all, only at a later stage; the recent acceleration of development 
suggests that they might, however, conceivably arise in respect of the 
moon at a much earlier date than it would have been reasonable to 
contemplate prior to the successful launching of the first earth 
satellites:— 

5. It is most desirable that jurisdiction over unoccupied territory in the 
moon or in other planets or satellites should be regarded as vested 
exclusively in the United Nations. Failing this, title to territory would 
have to be determined by applying the usual rules concerning discovery 
and occupation, adapted as necessary, and problems of great difficulty, 
involving serious danger of acute international tension, would arise. 

6. It is most desirable that title to any natural resources of the moon or 
or of other planets or satellites which may be capable of utilisation 
should be regarded as vested in the United Nations and that any 
exploitation of such resources which may be possible should be on the 
basis of concessions, leases or licences from the United Nations; this 
principle would not apply to cosmic rays intercepted in space which, 
if capable of any human utilisation, are res nullius which may be 
utilised, subject to any rules agreed for the protection of third parties, 
by anyone in a position to do so. 

The problems which may arise in regard to any relationships 
which may be developed between the existing community of inter¬ 
national law and any legally organised communities which may be 
found to exist in other planets or satellites are wholly speculative in 
character, but it is important that in the event of any such relation¬ 
ships developing they should be conducted from the outset on the 
basis of law. 

The Problem in Practice: October, 1957 —April, 1958 

It is now possible to test these underlying principles by the experience 
of the first six months of the practical operation of artificial earth 
satellites. 
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General Acceptance of the Principle of Freedom of Space 

One basic question which necessarily loomed large in preliminary 
thinking on the subject has in practice been settled very quickly. No 
State appears to have protested that the flight of any of the satellites 
already placed in orbit has violated its territorial sovereignty; the 
orbits of these satellites have been such that, taken together, they must 
have crossed and recrossed many times the territory of every member 
of the United Nations, and this situation has been accepted with 
admiration rather than disapproval. The principle of the freedom of 
space which, until October 4, 1957, could be put forward only as a 
principle derived from the basic astronomical facts, already rests on a 
solid basis of established practice supported by world-wide acquiescence. 

Secondary Immediate Importance of the Demarcation of Flight and 
Outer Space 

Another question which attracted considerable attention in prelimin¬ 
ary speculation on the subject, that of the demarcation of air space 
or flight space from outer space, also appears in a somewhat different 
light now that satellites arc in orbit. Such demarcation does not appear 
to be of immediate practical importance and appears to present 
considerably greater difficulty than may have been originally supposed; 
the suggested lines of demarcation vary as widely as from 53 41 to 
60,000 42 miles. The orbits of the early satellites bring them nearer 
to earth at the perigee of the orbit than was originally thought possible. 
In these circumstances it seems most unwise to pursue the question of 
demarcation in general terms at the present stage of development. If 
practical problems arise it will be necessary to consider them, but any 
sterile controversy concerning demarcation is liable to prejudice 
large objectives, the attainment of which does not appear to presuppose 
the settlement of the question of demarcation. If left to itself, the 
problem of demarcation may very well settle itself in course of time. 

An Initial Programme 

Starting from these general considerations, what are the first steps in 
an initial programme for the international control of space? 

There are three closely related measures which would appear both 

41 Professor J. C. Cooper. Legal Adviser of the International Air Transport Association, 
addressing the American Bar Association at Atlanta on February 22, 1958, 

42 Mr. P. K. Roy, Legal Adviser of the International Civil Aviation Organisation, 
50 Proceedings of the American Society of International Law , 1956, p. 94. 

J. 
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to represent the necessary point of departure for and to constitute the 
essentials of a satisfactory initial programme. 

Space to be Exclusively Dedicated to Peaceful and Scientific Purposes 

The first is to establish the principle implied in the General Assembly 
resolution of 1957 that “ the sending of objects through outer space 
shall be exclusively for peaceful and scientific purposes.” 48 

Inspection System to Make Exclusive Dedication to Peaceful and 
Scientific Purposes Effective 

The second such measure, for which the General Assembly 
resolution also specifically provides, is the joint study of an inspection 
system designed to make the principle of the exclusive dedication of 
space to peaceful and scientific purposes effective. In this connection 
Professor Myres McDougal has made the helpful suggestion that 
each State about to launch an artificial satellite should register its 
intent to do so with an international agency, file a flight plan with such 
agency, and file a description of the satellite’s load, weight, size, etc. 
“ It would of course be impractical and not necessary to the proposal 
to include details of the launching mechanism, but complete information 
about the load could be registered and this could be done with respect 
to both recoverable and non-recoverable satellites. Beyond registration 
it might even be desirable as a guarantee of good faith to suggest 
inspection by the international agency to assure that the load conforms 
to the description filed. A description need not, of course, include 
submission to prior approval.” 44 In this suggestion, which was designed 
to allay fears that peaceful satellites might become harmful objects, 
we may have the beginnings of an inspection system. 

Elimination of Barriers to Scientific Interchange 

The elimination of barriers to the full interchange of scientific 
information relating to and arising from activities in space may be 
an important element in ensuring the exclusive dedication of outer 
space to peaceful and scientific purposes. Something analogous to the 
International Conferences on the Peaceful Uses of Atomic Energy 45 
may well be desirable for this purpose, though it may be unnecessary 
and inappropriate in the critical stages to contemplate anything on 
the same scale. 

48 General Assembly Resolution 1148 (XII) of November 14, 1957. 

44 “Artificial Satellites—A Modest Proposal,” in 51 American Journal of International 
Law , 1957, pp. 74-77. « pp. 315-317 above. 
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Telecommunication with Satellites 

Another measure which, without having the same broad political 
importance, appears to be of immediate practical urgency is to formulate 
agreed rules concerning telecommunication by satellites. These rules 
may call for modification from time to time to take account of 
technological developments, such as the use of new forms of electronic 
equipment like memory devices, but certain general principles appear 
to be clear. As a minimum, rules to eliminate or reduce mutual 
interference by different satellites and interference by communications 
from satellites with other telecommunications are essential. The 
tracking of satellites and receipt of messages from them involves the 
use of elaborate and expensive minitrack and microlock equipment in 
different parts of the world; a sufficient measure of uniformity in 
the telecommunication equipment of satellites to make it possible for 
the same minitrack and microlock equipment to receive messages from 
satellites launched from different countries without unduly complicated 
readjustments is therefore clearly desirable. In order that the maximum 
use may be made of scientific information transmitted by satellites 
and the fullest guarantees afforded that they are not being used for 
paramilitary purposes, it would seem desirable to proceed a stage 
further and provide for a measure of uniformity in the signals trans¬ 
mitted by satellites which would make such information available to 
the initiated in a generally understandable code rather than an un¬ 
intelligible cypher; if general agreement on a common and open code 
(which would doubtless require constant adaptation as new equipment 
came into use) were unattainable, it might be practicable to arrange 
for the exchange of codes among co-operating nations. Such arrange¬ 
ments would apply only to the receipt of information transmitted by a 
satellite; where the satellite embodies a memory device and transmits 
only in response to a special signal, it would be necessary, in order to 
avoid complete chaos and the loss of valuable information, to avoid 
unauthorised interference with the signal which triggers its transmissions. 

Liability for Damage 

Another matter of urgency is to secure the unequivocal acceptance 
of the principle that the launching of a satellite involves absolute 
liability for damage resulting from a misfire or the subsequent dis¬ 
integration of the satellite. The principle does not appear to be open to 
question, but there have been a sufficient number of misfires and they 
have created a sufficient measure of public anxiety to make it desirable 
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that it should be expressly stated in any international arrangements 
on the subject. 

Right of Property in Satellites Returning to Earth 

Another question which has been raised is whether in the event 
of any part of a satellite or rocket returning to earth in an identifiable 
and recoverable form the launcher can assert a right of property 
therein. The matter can hardly be regarded as covered by settled 
principle, but it seems reasonable to recognise such a right of property 
on certain conditions; registration and the filing of a flight plan prior 
to launching would be a reasonable condition of any such claim to 
assert a right of property; there should clearly be a lien on whatever 
has returned to earth for any damage which it has caused; and a right 
of public inspection for an appropriate period prior to the exercise 
of the right of recovery would be a not unreasonable condition which 
would offset any conflicting claim of the State in possession that the 
State launching the satellite took the risk that its secrets would become 
known to others. Arrangements of this kind will be of greatly increased 
importance when recoverable satellites and space vehicles come into 
use. 

Interference with Aviation 

The problem of possible mutual interference between satellites and 
at a later stage spacecraft on the one hand and aircraft on the other 
may need consideration at a reasonably early date. 

Larger Issues 

With the major exception of the principle that the sending of objects 
through outer space shall be exclusively for peaceful and scientific 
purposes and the effective implementation of that principle by inspection 
and the removal of scientific barriers, these immediate questions are of 
relatively secondary importance as compared with the longer-range 
issues which arise. They represent the technicalities rather than the 
high policy of the problem of the international control of space. 
Beyond these immediate questions loom the larger issues of the exercise 
of jurisdiction in space, the pooling of resources, and the possibility 
of competing claims to extra-territorial sovereignty. In exploring 
these larger issues it is important to have regard to the different degrees 
of both initial agreement and continuing co-operation required by 
different types of measure and by alternative approaches and to 
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distinguish between what can and must be settled in the relatively 
near future and what can and should be left for more mature 
consideration in the light of fuller knowledge and experience. 

A Monroe Doctrine for the Moon 

The question of potential claims to extra-territorial sovereignty 
now appears to admit of and call for an immediate and clear-cut 
solution. 

It has been suggested that “ it seems slightly dogmatic at present 
to assert ” that outer space is incapable of appropriation 44 ; but surely 
the earliest stage of development in the matter is precisely the moment 
at which the principle should and must be asserted with the full authority 
of the international community; the alternative is to allow conflicting 
national interests to assert claims which will make a satisfactory 
international solution impossible; no claims to sovereignty beyond 
the earth and its atmosphere are at present recognised and no one is 
constrained to recognise any such claim which may be asserted uni¬ 
laterally. It would seem desirable that the General Assembly of the 
United Nations should give promptly an unequivocal lead in the 
matter. While it may be inappropriate or premature for the United 
Nations to annex the moon, it would be entirely fitting for the General 
Assembly to declare on behalf of the United Nations and the Members 
of the United Nations approving the declaration that neither the United 
Nations nor those Members would recognise any claims to extra¬ 
terrestrial sovereignty which may be asserted. Despite all the obvious 
differences in circumstances and procedure, such a declaration would 
have a historical significance analogous to that of the proclamation 
of the Monroe Doctrine. The Monroe Doctrine, however reasonably 
certain interpretations of it may have been criticised in the twentieth 
century, afforded for virtually a century a shield of protection behind 
which the independence of Latin America could become a reality. In a 
similar fashion a Monroe Doctrine for the moon would, by excluding 
unilateral claims to sovereignty, jurisdiction or any resources which 
it might become possible to exploit, allow appropriate international 
arrangements to be evolved over a period of time as further scientific 
and technological progress clarifies the elements in the problem and 
the possible means of dealing with them. 

40 Bin Cheng, “ International Law and High Altitude Flights: Balloons, Rockets and 

Man-Made Satellites ” in 6 International and Comparative Law Quarterly , 1957, at 

p. 492. 
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A “ Space for Peace 99 Pool 

The primary purpose of a “ space for peace ” pool would be to 
afford nations which are not in a position to maintain independent 
space programmes, or which could maintain such programmes only 
by overstraining resources which should be reserved for other purposes, 
to participate in co-operative ventures in space. Ideally, such a pool 
might represent a complete pooling of all activities in space such as the 
Acheson-Lilienthal Plan of 1946 for an International Atomic Develop¬ 
ment Authority comprising an International Control Agency envisaged 
in respect of atomic energy. 47 The chance lost at that time to organise 
the use of atomic energy for peaceful purposes as a world service is 
now paralleled by a similar and equally transitory chance to organise 
as a world service the exploration and exploitation of space. If this 
chance is not fully grasped there will still remain the opportunity to 
organise a “ space for peace ” pool which, without representing a full 
pooling of all activities in space, would provide for the pooling of a 
significant segment of such activities and participation therein on a 
broad international basis in a manner similar to that in which the 
International Atomic Energy Agency, the European Nuclear Energy 
Agency, and the European Atomic Energy Community provide in 
varying degrees for the pooling of resources and services in the field 
of nuclear energy. It would not of course suffice to transpose from the 
field of nuclear energy to that of the exploration and exploitation of 
space the mechanisms and devices for pooling which have been evolved 
in respect of nuclear energy since the technical problems to be resolved 
are different and may well be more difficult in certain respects, but the 
measure of success already achieved in respect of nuclear energy is a 
substantial encouragement to attempt to apply the same general 
approach to the problems of space. 

Jurisdiction in Space 

There remains the ultimate problem of jurisdiction in space. In 
this respect also there is now a fleeting opportunity to establish the 
principle that all activities in space, whether pooled or operated in¬ 
dependently by individual nations, are subject to the direct regulatory 
authority of the United Nations exercised by an appropriate body to 
be created for the purpose. If the principle is established the details 
can probably be evolved at leisure; even an imperfectly acknowledged 


47 


pp. 306-313 above. 



larger Issues 


407 


and applied principle might be worth something as an investment; 
but if the opposing principle that activities in space are regulated by 
the Stale sponsoring such activities is established the prospects of 
effective international control will be permanently weakened. How 
can the principle be established? The traditional method of establishing 
it could doubtless be the negotiation of a general law-making treaty 
on the subject. The successful conclusion and subsequent entry into 
force within a year of the Statute of the International Atomic Energy 
Agency tends to suggest that such a method of attempting to establish 
the principle would not necessarily be foredoomed to failure if a 
sufficiently clear and firm understanding on the subject existed among 
the leading powers. But a bolder method would also appear to call for 
consideration. Why cannot the United Nations, by action of the General 
Assembly, collectively assume jurisdiction in space in relation to all 
its Members? Hitherto no State has effectively exercised jurisdiction 
in space. There would therefore be no interference with any existing 
jurisdiction. Such action would be entirely without precedent, but 
the circumstances are equally unprecedented. There is, of course, an 
obvious practical difficulty. While the activities to be regulated are 
activities in space the regulations would have to be made effective at 
Cape Canaveral and other points of departure into space. But this 
difficulty could be overcome with the co-operation from the States 
concerned which any such scheme would presuppose. If a Summit 
Conference were to invite the General Assembly to assume jurisdiction 
of activities in space or such action were to be initiated jointly in the 
General Assembly itself by States sponsoring activities in space, we 
should have opened up a completely new chapter in the common law 
of mankind. Such a departure would be as epoch-making as the 
creation of the United States, the development of the British Common¬ 
wealth into a partnership of equal States, the establishment of the 
European Communities, the reorganisation of the Empire of all the 
Russias as the USSR, or the abolition of the Caliphate of Islam, all 
of which involved a change in fundamental legal conceptions, but it 
would lay a worthy political and legal foundation for man’s venture 
into space. 
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CRAFTSMANSHIP IN INTERNATIONAL LAW 

Good Craftsmanship as a Factor in the 
Development of the Law 

During critical phases in the development of a legal system the quality 
of the craftsmanship which practitioners of the law bring to its service 
can have a decisive influence on the process of development and on the 
whole texture of the legal system resulting from that process of develop¬ 
ment. So it was when the great civilians transformed the law of an 
overgrown city state into the law of an imperial commonwealth; so it 
was when the glossators laid the foundations of the modern civil law; so 
it was when the Bench and Bar of England created the common law; so 
it is today in the case of international law. In every field of professional 
work, as legal adviser, as legislative draftsman, as advocate and as 
arbitrator or judge, the contemporary international lawyer has 
opportunities to build the future law of a world community which 
no previous generation has been privileged to enjoy on a comparable 
scale. In examining the scope and universality of international 
law and the impact of international organisations on international 
law, and in reviewing some typical examples of current problems, 
we have seen how wide are the horizons opening before us. Can we 
reasonably claim that our craftsmanship is worthy of so great and so 
fleeting an opportunity? Technical excellence in the workmanship 
of international law is not merely a matter of professional pride; it 
has a vital bearing on the extent to which the law can fulfil effectively 
its part in the life of society and meet the claims which an emerging 
world community is entitled to make upon it. It may be profitable 
to enquire how far our standards of craftsmanship are equal to the 
calls which are made upon us, rest upon the breadth and depth of 
scholarship without which the journeyman in international law cannot 
hope to attain a high standard of skilled craftsmanship, and combine 
with such scholarship the practical skills in the absence of which 
scholarship alone cannot create a workable body of law. It is there¬ 
fore proposed to discuss in the light of these general preoccupations 
the relations of craftsmanship and scholarship; some of the tools 
which practical craftsmanship requires; and some of the problems 
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of the practical craftsman, as legal adviser, as legislative draftsman, 
as advocate, and as arbitrator or judge. It may then be possible to 
form a picture of the good craftsman which may be of service in 
equipping ourselves to rise more fully to the level of the responsibilities 
which fall upon us as international law develops into the common law 
of mankind. 

Craftsmanship and Scholarship 

Good craftsmanship in international law must rest upon a solid 
foundation of sound scholarship. The scholarship called for to give 
the intellectual background and stimulus required to play even a 
modest part in creating the legal framework of an emerging world 
community is necessarily exacting. No one can hope to possess it 
fully, and the relative importance of different elements is largely a 
matter of opinion, but it is both possible and reasonable to formulate 
an ideal standard. Happily, once such a standard has been accepted 
and an understanding of its importance has become instinctive, the 
failure to attain it in practice, which is an inevitable consequence of 
the limitations of the human mind, can to a considerable extent be 
offset by a combination of intellectual awareness and intellectual 
humility. 

The “ isolationist tradition in the law ” of which Justice Brennan 
has spoken is particularly inappropriate in the field of international 
law, where legal scholarship must “ be nourished by all the disciplines 
that comprehend the totality of human experience.” 1 E. N. Van 
Kleffcns, who has combined a lifetime of devoted service to international 
law with an unusual range of diplomatic experience in posts of high 
responsibility, has expressed much the same thought: “If law is 
really to be understood, it has to be seen as the reflection and result of 
many variegated factors: social, economic, psychological, philoso¬ 
phical, cultural, historical. ... In this respect, international law does 
not differ from other branches of law.” ,a A Conference on theTeaching 
of International Law convened by the Carnegie Endowment for 
International Peace in Geneva in 1956 under the chairmanship of 
Professor Charles De Visscher concluded that academic instruction 
in international law, “ whatever its setting, should give due attention 
to the social realities underlying the norms of positive law and, by so 

1 Justice William J. Brennan Jr. of the Supreme Court of the United States, “ Law 
and the Social Sciences Today,” The Gaston Lecture, Georgetown University, 
November 25, 1957, p. 8. 

E. N. Van Kleffcns, “ Sovereignty in International Law,” in 82 Recueil des Cours % 
1953 (I), p. 6. 
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doing, give the students a sound understanding of international life 
which the rule of law is called upon to govern.” lb 

A basic historical training is an admirable point of departure for the 
study of international law. A general appreciation of universal 
history, not necessarily involving any detailed knowledge of particular 
civilisations, periods or countries, accompanied by a more intimate 
knowledge of the immediate historical origins of the contemporary 
world and an understanding of legal history as a process of historical 
development, give the necessary framework for a more technical study 
of the law. The wide sweep of universal history lC has an essential 
contribution to make to the outlook and instinctive attitudes of the 
international lawyer in an age which has been characterised by the 
completion of the transformation of international law from the public 
law of Europe into the law of a universal world community. 

In the more specialised part of his preliminary historical studies the 
international lawyer will naturally give special attention to diplomatic 
and legal history. Diplomatic history is essentially a subject which 
the international lawyer should not approach from any one national 
angle. To conceive the historical study of international law as a 
projection of the diplomatic history of a particular Power or group 
of Powers has been an all too common failing in the past; there is no 
justification for it in an age when the materials for a broader approach 
are so readily available. The international lawyer should know some¬ 
thing of the basic features of the historic and current foreign policies 
of the leading Powers and of the main groups of states in all parts of 
the world and of the long-term trends which have characterised their 
development; without such knowledge, his legal thinking will be 
apt to become an abstraction remote from political reality and power¬ 
less to influence practical affairs. His focus of interest in diplomatic 
history is somewhat different from that of the historian or the diplomat. 
He is concerned less with the detailed pathology of diplomatic history, 
with the circumlocutions and failures of diplomacy, with the analysis 
of cause and effect and the assessment of praise or blame, than with 
the light which diplomatic history throws on the tendencies in inter¬ 
national relations which constitute the setting and parts of the 

*b For a summary of the proceedings of the Conference see Philip C. Jessup in 51 
American Journal of International Law , 1957, pp. 92-95. 
lc Cf Arnold J. Toynbee, A Study of History (10 vols., 1934-1954); Jacques Pirennc, 
Les grand courants de Vhistoire universelle (7 vols., 1945-1955); or, for a more popular 
treatment, H. G. Wells, The Outline of History (rev. ed., 1931), Will Durant, The Story 
of Civilisation (6 vols. published, 1935-1957). 
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subject-matter of the law and more particularly with the legal positions 
taken up in the course of diplomatic discussion and negotiation on major 
questions and the treaty settlements resulting from such negotiations. 
A reasonable knowledge of diplomatic history approached from this 
angle, while perhaps less essential than it was at an earlier stage in 
the history of international law when the relative importance of 
diplomatic, as compared with legislative and judicial, influences in 
the development of the law was greater, still forms an important 
element in his intellectual equipment, but becomes more difficult to 
acquire as diplomatic history continues to evolve from the history of 
the mutual relations of a closely knit system of European states into the 
history of the world-wide inter-relations of the interests and activities 
of some eighty independent members of a continuously growing 
international community. 

While drawing upon the outlines of universal history for perspective 
and breadth of outlook and upon diplomatic history for a knowledge of 
the relations of states, it is to legal and constitutional history that the 
international lawyer must turn for an understanding of the processes 
and problems of legal and institutional development. 44 The life of the 
law has not been logic; it has been experience” 2 ; and, while the 
analogy between the present stage of development of international 
law and the problems of primitive and ancient law and of medieval legal 
and constitutional development can no doubt be overdrawn, the 
inherited experience recorded by legal history can contribute power¬ 
fully to a sound instinctive judgment of the problems and possibilities 
of contemporary legal and institutional development. 

Within the general context of universal, diplomatic and legal 
history, supplemented by military and naval history as a background 
for understanding the development of the law of war, and by economic 
history particularly in recent times, as an introduction to the con¬ 
temporary law of international economic relations, the international 
lawyer will naturally pay special attention to the history of inter¬ 
national law. In so doing he will be handicapped by the inadequacy 
of the literature on the subject. Despite the existence of several classics, 
of which the Histories of Ward * and Wheaton 4 and the writings of 

2 Oliver Wendell Holmes, The Common Law (1881). 

3 An Enquiry into the foundations and History of the Law of Nations in Europe from the 
time of the Greeks and Romans to the Age of Grotius (2 vols., 1795). 

4 History of the Law of Nations in Europe and America from the Earliest Times to the 
Treaty of Washington (1842, 1845); see also Hosack, On the Rise and Growth of the 
Law of Nations from the Earliest Times to the Treaty of Utrecht (1882); Walker, A 
History of the Law of Nations from the Earliest Times to the Peace of Westphalia (1899). 
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Ernest Nys 5 are outstanding, of Butler and Maccoby’s stimulating 
survey of the development of international law as an expression of 
changes in the state system of the world,® of Garner’s brilliant des¬ 
criptive account of the developments of the first quarter of the 
twentieth century, 7 of a valuable recent survey in Nussbaum’s Concise 
History , 8 of a number of useful studies of the contributions of particular 
civilisations to the development of international law,* and of in¬ 
numerable comprehensive works on the law of war and neutrality as 
applied and developed during successive wars 10 (with the important 
exception of the Second World War), 11 there is still no adequate history 
of the growth of international law as a world system which places in the 
perspective of their historical origin and development the contemporary 
problems of the law. it is, however, this perspective, rather than a 
view of history as such, w'hich the international lawyer properly seeks 
in studying the history of international law. 

A knowledge of history will enable the international lawyer to base 
his thinking on a solid foundation of past experience, but when he 
projects his thought into the future he must rely on jurisprudence and 
political science for inspiration and guidance. The part played by 

5 Les Origines du Droit international (1894); Etudes de droit international et de droit 
politique (2 vols., 1896-1901); Le droit international (3 vols., 1912); sec also Laurent, 
Histoire du droit des gens et des relations internationales (18 vols., 1851-1870). 

6 The Development of International Law (1928); see also Van Vollenhoven, The Three 
Stages in the Evolution of the Law of Nations (1919); Redslob, Histoire des Grandes 
Principes du Droit des Gens (1923) ; de Lapradelle, Maitres et Doctrines du Droit des 
Gens {2nd ed., 1950). 

7 Recent Developments in International Law (1925). 

* A Concise History of the Law of Nations (rev. ed., 1954). 

0 See “The Universality of International Law,” pp. 66-172 above. 

10 e.g.: Satow, The Silesian Loan and Frederick the Great (1915); Fauchille, La diplomatic 
frangaise et la ligue des neutres de 1780 (1893); Piggott and Omond, Documentary 
History of the Armed Neutralities, 1780 and 1800 (1919); Dufraisse, Histoire du droit 
de guerre et de paix de 1789 a 1815 (1867); Roscoc, Lord Slowed (1916); Ziegler, The 
International Law of John Marshall (1939); Piggott, The Declaration of Paris (1919); 
Bernard, A Historical Account of the Neutrality of Great Britain during the American 
Civil War (1870); Sorel, Histoire diplomatique de la guerre franco-allemande (2 vols., 
1875); Holland, The European Concert in the Eastern Question (1895); Arriga, La guerre 
sino-japonaise au point de vue du droit international (1896); Takahashi, International 
Law During the Chino-Japanese War ; Baty, International Law in South Africa (1900); 
Despagnet, La guerre sud-africaine au point de vue du droit international (1902) ; 
Lawrence, War and Neutrality in the Far East (2nd ed., 1904); Smith and Sibley, 
International Law as Interpreted During the Russo-Japanese War (2nd ed., 1907); 
Takahashi, International Law Applied to the Russo-Japanese War (1908); Barclay, 
The Turco-Italian War and Its Problems (1912); Report of the Carnegie Com¬ 
mission on the Causes and Conduct of the Balkan Wars (1914); Garner, International 
Law and the World War (1920); Shinobu, International Law in the Shanghai Conflict 
(1933); High ley. The Action of States Members of the League of Nations in the Applica¬ 
tion of Sanctions against Italy , 1935/1936 (1938); Padelford, International Law and 
Diplomacy in the Spanish Civil Strife (1939). 

11 See, however, Medlicott, History of the Second World War , Vol. 1: The Economic 
Blockade (1952). 
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philosophy in legal development generally has been well defined by 
Roscoe Pound: 

It has been used to break down the authority of outworn 
tradition, to bend authoritatively imposed rules that admitted of 
no change to new uses which changed profoundly their practical 
effect, to bring new elements into the law from without and to 
make new bodies of law from these new materials, to organise and 
systematise existing legal materials and to fortify established rules 
and institutions when periods of growth were succeeded by periods 
of stability and of merely formal reconstruction. 18 

Jurisprudence fulfils a similar function as a fertilising influence upon 
the thinking of international lawyers. But a word of caution is 
necessary. Paradoxically, the imperfections and shortcomings cf the 
international legal system both leave a particularly wide field for 
jurisprudential speculation and make it dangerous to place excessive 
reliance upon such speculation as a means of enriching the law. It 
has been, and is likely to remain, even more true of international law 
than of the common law that the “felt necessities of the time . .. have 
had a good deal more to do than the syllogism in determining the 
rules by which men should be governed.” 18 Valid legal rules are 
normally generalisations based upon, or designed to apply to, a large 
number of comparable individual cases. 14 There is still a significant 
part of international law, representing a smaller proportion of the 
whole than at an earlier period but by no means negligible, in respect 
of which the cases which arise or can arise are too few and various to 
afford an adequate basis for sound generalisation. A jurisprudence 
which disregards such factors and ignores or belittles the limitations 
with which the rule of law operates in practice in international alTairs 
in the present stage of development of the law, and a jurisprudence 
which rationalises, defends and even idealises these limitations, 
are equally unhelpful and unserviceable. A grasp of analytical, 16 
historical 16 and sociological 17 jurisprudence can be invaluable to the 

12 Pound, An Introduction to the Philosophy of Law (1922) pp. 16-17, 

1 I lolmes, The Common Law (1881) p. 1. 

14 Cf. Dickinson, Law and Peace , Chap. 1 (1951). 

15 Cf. Austin, Jurisprudence (3 vols., 1861-1863); Gray, Nature and Sources of Law 
(2nd ed., 1921); Salmond, Jurisprudence (9th ed., 1937); Kelsen, General Theory of 
Law and the State (1945). 

1 Cf. Savigny, On the Vocation of our Age for Legislation and Jurisprudence (trans. 
Hayward, 1831); Maine, Ancient Law (ed. Pollock, 1906); Bryce, Studies in History 
and Jurisprudence (2 vols., 1901); VinogradolT, Historical Jurisprudence (2 vols., 1920- 
1922). 

17 Cf. Ihcring, Law as a Means to an End (trans. Hassik); Ehrlich, Fundamental Principles. 
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international lawyer in widening his range and quickening his percep¬ 
tion, but he must be aware of the dangers of attempting to super¬ 
impose a conceptual uniformity on a stage in the development of the 
law which reflects the untidiness and unpredictability of life itself. 

International law is in process of development from the law of an 
unorganised society into that of an organised community. At such a 
stage of development political science and the comparative study of 
government have a contribution of special importance to make to the 
intellectual equipment of the international lawyer. The growth and 
working of political institutions and procedures of every type, of 
representative government, 18 federalism, 10 the relations of central and 
local authorities, 20 the devolution and control of administrative 
authority, 21 the financial relations of revenue-providing and spending 
authorities and problems of financial administration generally, 22 the 
status, functions and responsibilities of civil services, 2 8 judicial review 24 
and redress, 25 the status of public corporations, 26 the relation to the 
State of associations based on interest or opinion, 27 methods of asso¬ 
ciating organised economic and other affected interests with govern¬ 
mental processes 28 and procedures for resolving group conflicts, 2 * 
the processes of constitutional development and change 30 ; all of 
these matters lie outside the traditional range of the international 
lawyer, but some knowledge of them will give him a broader and 
surer grasp in evaluating the problems of a rapidly evolving legal 
system, and they are particularly important elements of the back¬ 
ground which he requires when confronted with the problems presented 

of the Sociology of Imw (trans. Moll, 1936); Duguit, Law in the Modern State (trans. 
Laski, 1919); idem , Traite de droit const it utionnel (5 vols., 1927); Pound, Spirit of the 
Common Law (1921); Interpretations of Legal History (1923); An Introduction to the 
Philosophy of Law (1922); Social Control through Law (1942). 

18 Cf Bryce, Modern Democracies (2 vols., 1921). 

19 Cf Wheare, Federal Government (1946). 

20 Chester, Central and Local Government: Financial and Administrative Relations (1951). 

21 Cf. Landis, The Administrative Process (1938). 

22 Cf. Chubb, The Control of Public Expenditures (1952); Adarkar, The Principles and 
Problems of Federal Finance (1933). 

23 Cf Dale, The Higher Civil Service of Great Britain (1941). 

24 Cf Haines, The American Doctrine of Judicial Supremacy (1932); E. McWhinney, 
Judicial Review in the English-Speaking World, 1957. 

23 Cf. Street, Governmental Liability (1953). 

26 Cf. Friedmann (cd.), The Public Corporation — A Comparative Symposium (1954). 

27 Cf. Gierke, Political Theories of the Middle Ages (ed. Maitland, 1900); National Law 
and the Theory of Society (ed. Barker, 1934); Figgis, Churches in the Modern State 
(1913). 

28 Maclver, The Modern State (1927); Wheare, Government by Committee (1955). 

29 Cf. Grunebaum-Ballin and Petit, Les Conjliis Collectifs du Travail et leur rdglement 
dans le monde contemporain (1954). 

30 Cf. Wheare, Modern Constitutions (1951). 
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by the contemporary development of the law and practice of inter¬ 
national organisations. While he will find it difficult to study on a 
comparative international basis subjects of so wide a range, he will do 
well to be on his guard against approaching them too exclusively in 
terms of any particular national experience. 

Similar considerations apply to the social sciences generally and 
especially to economics. Currency, 81 trade 82 and investment 33 are an 
increasingly important part of the subject-matter of international law. 
Unless he has a sufficient acquaintance with the elements of economic 
reasoning to be able to take the advice of economists when necessary, to 
appreciate the economic consequences of juridical concepts, and to 
assess the value and significance of economic evidence when it is 
material, the international lawyer will find himself unable to grapple 
with the legal problems of economic interdependence. 

A background of historical knowledge, a reasonable grasp of political 
science and some acquaintance with the social sciences generally are 
elements in the intellectual equipment required by all international 
lawyers. The specialist in particular branches of the law may need a 
highly specialised knowledge of particular branches of the natural or 
social sciences. Just as the admiralty lawyer needs a knowledge of mari¬ 
time practice, the patent lawyer of industrial processes, and the criminal 
lawyer of forensic medicine, with which the ordinary practitioner can 
dispense, so the international lawyer who specialises in particular 
branches of the law may need a knowledge of hydrography, electronics, 
astronomy and rocket engineering, or industrial relations—matters 
which have little or no bearing on the general problems of international 
law but are vital for the understanding and development of the law 
relating to the continental shelf, 84 the allocation and use of radio 
frequencies, 86 space satellites, 88 or freedom of association for trade 
union purposes. 87 As the scope of the law expands to keep pace with 

31 Cf. Nussbaum, Money in the Law—National and International (2nd. ed., 1950); 
Mann, The Legal Aspect of Money (2nd. ed., 1953). 

32 Cf. Wilcox, A Charter for World Trade (1949); Hawkins, Commercial Treaties and 
Agreements: Principles and Practice (1951); V. A. Scyid Muhammad, The Legal 
Framework of World Trade , 1958. 

33 Cf Fischer Williams, Chapters on Current International Law and the League of Nations 
(i929); Borchard, State Insolvency and Foreign Bondholders (1951); Feis, Europe: 
The World's Banker, 1870-1914 (1930). 

34 Cf. Mouton, The Continental Shelf (1952). 

85 Cf. Codding, The International Telecommunication Union (1952). 

86 A study based on a technical knowledge of the subject comparable to Mouton’s know¬ 
ledge of hydrography is most desirable; see “International Law and Activities in 
Space,” pp. 382-407 of this volume. 

37 Cf. Jenks, The International Protection of Trade Union Freedom (1957). 
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increasing economic interdependence, the growth of a keener social 
conscience and new technological developments, the range of questions, 
for handling which the international lawyer needs such specialised 
technical knowledge, tends to increase. 

A reasonable familiarity with general and diplomatic history, with 
jurisprudence, political science and the social sciences generally is a 
necessary foundation for sound scholarship in the field of international 
law, but it is not the essence of the matter. International law is law, 
and while no one would wish to underestimate or belittle the contribu¬ 
tion which diplomatic historians and political scientists have made 
to its past development, a professional mastery of the law has now 
become an essential qualification for constructive work in a branch 
of study the legal character of which has become in the course of the 
last half-century its dominating characteristic. The “ rough juris¬ 
prudence of nations,” 88 while still rough by the standards of municipal 
law, is being progressively refined by legislative and judicial methods 
which, while in many respects different from the more developed 
legislative and judicial methods of municipal law, fulfil the same 
basic functions in the development of the law. In these circumstances, 
a full legal training has an importance for the international lawyer 
which it did not have at an earlier stage of development when so 
much of the law consisted of historical and diplomatic rather than 
legal precedent, and when legal technique and reasoning played a much 
smaller part than they now do in the contemporary development of 
the law. 

But while a professional mastery of the law is vital, too narrow a 
professional outlook and experience may be a handicap rather than an 
advantage. There is no place for the mentality of the small-town 
notary in the practice of contemporary international law. We are not 
dealing with the routine of the established certainties of life but must 
frequently come to grips with the great unsettled issues on which the 
future of the world depends. This, it may be objected, is no task for 
the lawyer, who “ must be orthodox, else he is no lawyer 39 It is 
admittedly not a task in respect of which his voice ever should or can 
be final, and it is a task which it becomes progressively less necessary 
and less appropriate for him to undertake in normal circumstances as 
a legal system develops, but it is, always has been, and must remain, 
an essential part of his task in the early stages of development of a legal 

38 Hall, International Law (8th cd., 1924) p. 39.5. 

39 Maitland, Collected Papers (3 vols., 1911). 
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system. The contemporary international lawyer must accept his re¬ 
sponsibility as one of architects of a rapidly developing legal system 
or incur the odium of frustrating the work of his predecessors and 
contemporaries by perpetuating and reinforcing the weaknesses of a 
legal system which is failing to keep pace with the needs of an epoch 
representing an unprecedented challenge to the spirit of man. It is for 
this reason desirable that the international lawyer should combine 
with his professional training as a lawyer an instinct for legal and 
institutional development to which a firm grasp of legal history and a 
wider background in the political and social sciences can contribute 
powerfully. 

Some knowledge of comparative law has a double value for the 
international lawyer. In the early phases of its development inter¬ 
national law was profoundly influenced by Roman law and much of 
the international law relating, for instance, to title to territory is an 
adaptation of Roman law 40 ; more recently, the application by 
arbitral and judicial decisions of the general principles of law recognised 
by civilised nations has become an important factor in the development 
of the law 41 ; unless, therefore, he has a sufficient acquaintance with 
the main legal systems to be able to examine comparatively the munici¬ 
pal law analogies bearing on any problem with which he may be con¬ 
fronted, the international lawyer labours under a considerable practical 
handicap in relation to colleagues or opponents who can draw on a 
wider range of legal sources. The cultural value to the international 
lawyer of some knowledge of comparative law is even greater 42 ; as 
international law has evolved towards universality, an appreciation 
of varied legal systems has become an increasingly important safe¬ 
guard against the danger of approaching international legal problems 
on the basis of too limited an outlook and too narrow an experience; 
some knowledge of both the civil law and the common law has long 
been regarded for this reason as a basic qualification for the inter¬ 
national lawyers 4S ; and French law, 44 German law, 46 Italian law, 44 

40 Cf. Maine, International Law 20 (1888); Hill, Claims to Territory in International Law 
and Relations (1944). 

41 Cf. Lautcrpacht, Private Law Sources and Analogies of International Law (1927); 
Cheng, General Principles of Law as Applied by International Courts and Tribunals (1953). 

42 Cf. Gutteridge, Comparative Law (1946); Wigmore, Panorama of the World's Legal 
Systems (1928); Rene David, TraitJ Elementaire de droit civil compart (1950); Mac¬ 
millan, Two Ways of Thinking (1934). 

43 Buckland and McNair, Roman Law and Common Law (2nd ed., 1952), is particularly 
helpful for this purpose. 

44 Cf. Amos and Walton, Introduction to French Law (1935). 

45 United Kingdom Foreign Office, Manual of German Law (2 vols., 1950-1952). 

46 Carlo Calisse, Storia del diritto it alia no, 3 vols., 1903-1925. 

J. 27 
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Swiss law, 47 Roman-Dutch law, 48 Scandinavian law, 48 Spanish law, 50 
and Latin American law 51 have all claimed a measure of his attention; 
to these, some general acquaintance with Russian law, 58 Islamic law, 53 
the law of the Asian members of the Commonwealth 64 and possibly 
Chinese 65 and at a later stage African 65 law must now be added. The 
International Court now includes, or has included and may again 
include, judges trained in all these varied systems, 57 and the Statute, 
interpreted in the light of contemporary conditions, provides for their 
representation in the composition of the Court. 58 It need hardly be 
said that the international lawyer cannot be expected to master these 
varied disciplines or even to have a reasonably complete elementary 
knowledge of them, and he will forget at his peril that “ a little learning 
is a dangerous thing”; but he must appreciate their general temper 
sufficiently to understand and measure their impact on his own work. 

The complexity of the resulting responsibilities may well deter the 
boldest spirits, but this complexity arises directly from the evolution of 
the contemporary world, and the problems which it involves are not 
insoluble if approached with patience and humility; once the nature 
and implications of this complexity have been grasped, it forms a 
readily intelligible frame of reference within which sectors of the prob¬ 
lem within the grasp of a single mind can be treated in detail in an 
appropriate perspective. 

The Tools of Craftsmanship 

When the scholar becomes craftsman he must add to his general intel¬ 
lectual equipment a reasonable proficiency in handling the tools of his 
craft. For the international lawyer a reasonable measure of linguistic 
proficiency must be counted among the most essential of these tools. 
The classics of international law were written chiefly in Latin, but are 

47 Williams, Swiss Civil Code (1925), is partly obsolete. 

48 Cf. Lee, Introduction to Homan-Dutch Imw (5th ed., 1953). 

48 Cf. Orficld, Growth of Scandinavian Law (1953); Folke Schmidt (ed.), Studies in 
Scandinavian Law, Vol. I, 1957. 

Cf. Altamira, Historia del Derecho Espahol (1902). 

51 Cf Library of Congress Guides to the Law and Legal Literature of Latin America ; 
Clagett, The Administration of Justice in Latin America (1952); Ldcr, A Comparative 
Study of Anglo-American and Latin American Law (1950); Siches and others, Latin 
American Legal Philosophy (1948). 

5a Cf. pp. 122-123, above. 

5a Cf. p. 121, above. 

54 Cf. The British Commonwealth—The Development of its Laws and Constitutions (ed. by 
Keeton): Vol. 6 (Gledhill), The Republic of India ; Vol. 7 (Jennings and Tambiah), 
The Dominion of Ceylon, Vol. 8 (Gledhill), Pakistan . 

65 Cf. p. 123, above. 

58 Cf p. 122, above. 

57 Except African law. 68 Art. 9. 
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now referred to somewhat infrequently and primarily for historical 
background and are virtually all available in good, or in some cases 
adequate, English translations. French has been, since the eighteenth 
century, the traditional language of international law and diplomacy 
and, though English has now become of almost equal importance, a 
good knowledge of French continues to be indispensable. Until 
recently, German, Italian and Spanish could be regarded, in that order, 
as the secondary languages of international law; there is still an 
important literature in German and Italian which is not available in 
English or French, but for current purposes Spanish is now more 
widely used as the result of the larger part played by Latin America 
in world affairs. Russian, Chinese and Arabic present problems to 
all but specialists; the probability that some knowledge of literature 
originating in these languages may be of vital importance for inter¬ 
national lawyers in the future cannot be disregarded, but it will pre¬ 
sumably be necessary to meet this need by ensuring the availability of 
adequate translations. The international lawyer neither needs to be, 
nor, in view of the other calls on his intellectual energies, can he 
normally afford to be, a versatile linguist with a full command of 
a wide range of languages, but he is unlikely to attain a really inter¬ 
national approach to his problems unless he can draw with ease on the 
intellectual resources of more than one language and converse and 
correspond freely with colleagues of varied national backgrounds 
without calling upon them to make the whole of the linguistic effort 
necessary for mutual understanding; and for certain parts of his 
professional work, notably multilingual drafting and the interpretation 
of multilingual texts, proficiency in more than one language is a 
necessary element in his special professional skill. 

The international lawyer must not, however, sacrifice to linguistic 
versatility his command of his primary professional language, and he is 
fortunate if this language coincides with his mother-tongue. Clarity, 
precision and cogency are the essentials of a good legal style; the use of 
exact language in a convincing manner is the essence of the lawyer’s 
professional skill and is equally vital for clear thinking and for the clear 
expression of his thought. The international lawyer may have less 
occasion than his municipal brother for the use of meticulous technical 
language with a conventional meaning, but this makes it more, rather 
than less, necessary that he should think, argue and write clearly, 
without dogmatism, and with a sense of nuances, but with simplicity 
and directness. 
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The international lawyer is less favoured than the practitioner of a 
well-developed municipal legal system with digests, indexes and form 
books designed to facilitate his utilisation of the existing resources of 
the law. It is all the more important that it should become a matter of 
instinctive habit with him to make the fullest use of the resources which 
he has at his disposal and to make any contribution within his power 
towards perfecting the tools of his trade. Of primary importance 
among these is satisfactory and accessible evidence of existing law and 
practice. 

The texts of the great majority of treaties arc, of course, available 
in the leading collections, notably Rymer/ 8 Dumont/ 0 Rousset/ 1 
Martens/ 51 the League of Nations Treaty Scries /* and the United 
Nations Treaty Series / 4 and the principal national collections/ 6 but 
these collections are so bulky, and in the case of the earlier ones so 
difficult to obtain and expensive, that only large libraries can hope to 
have complete sets, and there is still a substantial time-lag in the 
publication of newly concluded treaties in the United Nations Treaty 
Series. A comprehensive collection of the principal law-making treaties 
in a conveniently accessible form would fulfil a real and urgent practical 
need; for the period from 1919 to 1945 the ground is well covered 
by the nine volumes of Hudson’s International Legislation , but some¬ 
thing of the same kind is required for the period prior to 1919 and the 
period since 1945. For international awards and decisions, Moore/ 6 


Rymer, Foe dvr a. etc. inter Reges Angliae et alios quosvis Intpcra tores . . . ab anno 1101 
ad nostra usque Tempora habita aut tractata (20 vols., 1704-1718; covers period 1101 — 
1654). 

00 Dumont, Corps universel diplomatique (8 vols., 1726-1731). 

61 Rousset, Supplement au corps universel diplomatique de Dumont (5 vols., 1739). 

62 Martens, Recueil de Traites d'Alliance, etc. (8 vols., 1791-1801); Nouveau recueil 
de Traites d'Alliance, etc. (16 vols., 1817-1842); Nouveaux supplements au recueil de 
traites et d'autres actes remarquables, etc. (3 vols., 1839 1842); Nouveau recueil general 
de traites, conventions et autres actes remarquables, etc. (20 vols., 1843-1875); Nouveau 
recueil general de traites et autres actes relatifs au.x rapports dc droit international 
(Deuxiemc Seric, 35 vols., 1876-1908); Nouveau recueil general de traites et autres 
actes relatifs aux rapports de droit international (Troisicnie Scrie, 18 vols., 1909-1928). 

63 League of Nations Treaty Series (205 vols.) and General Index (9 vols.) (1920-1946). 

64 United Nations Treaty Series (218 vols.) and Cumulative Index (1 vol.) published in 
respect of period 1946-1955. 

65 Cf. Hunter Miller, Treaties and Other International Acts of the United States of 
America (8 vols., published 1931-1948); United Kingdom Treaty Series (annual vols., 
1892 to date); Ilcrtslet, Commercial Treaties (31 vols., 1827 to 1925); De Clercq, 
Recueil des traites , etc., conclus par la France avec les puissances etrangdres depuis 
1713 jusqu'u 1904 (23 vols., 1866-1917); Basdevant, Traites et conventions en vigueur 
entre la France et les puissances e t rang & res (4 vols., 1918-1922); Treaty Rolls, Vol. 1, 
1234-1325, ed. by Pierre Chablais (H.M. Stationery Office, 1955), is the first volume 
of a new scries of British treaties and related documents. 

66 Moore, History and Digest of the International Arbitrations to which the United 
States has been a Party (6 vols., 1898); International Adjudications, Modern Series 
(6 vols., 1929-1933). 
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LaPradelle-Politis, 87 Scott’s Hague Court Reports,** the Annual Digest 
and Reports of Public International Law Cases,** converted since 1950 
into International Law Reports , 70 the Reports, Judgments, Advisory 
Opinions and Orders of the Permanent Court of International Justice 71 
and the International Court of Justice, 72 and the United Nations 
Reports of International Arbitral Awards,™ supplemented by the 
Agents’ Reports for some of the leading claims commissions, 74 and the 
Rccueil des Decisions des Tribunaux Arbitraux Mixtes , 76 and reports 
of the International Military Tribunals, 78 cover much of the ground, 
but there is still a major gap from 1875 to 1919 for which there is 
adequate coverage only in respect of Permanent Court of Arbitration 
awards and arbitrations to which the United States was a party; a 
consolidated index covering all of the existing reports would be in¬ 
valuable and is tending to become indispensable. 77 The Annual Digest 
and Reports of Public International Law Cases 78 marked an epoch in 
making available national judicial decisions on international law from 
a wide range of countries ; it has become so indispensable that it seems 
inconceivable that nothing of the kind existed until 1929 and its 
conversion in 1950 into International Law Reports further enhances 
its utility; it may be hoped that its geographical coverage, which in 
an average year includes, in addition to international decisions and 
awards, decisions from some thirty countries and territories, can be 

67 LaPradelle-Politis, Rccueil des Arbitrages Internationaux , Tome I, -1805 (1905); 
Tome II, 1856- 1872 (1923); Tome III, 1872-1875 (1954); Tome IV, 1876-. 

68 Scott, The Hague Court Reports (1916); The Hague Court Reports (2nd Ser., 1932). 

* u Ed. Fischer Williams and Lauterpacht (2 vols., 1919-1924); McNair and Lauterpacht 

(2 vols., 1925-1928); and Lauterpacht (17 vols. published, 1929-1954). 

7 " Ed. Lauterpacht (5 vols. published, 1950-1954). 

71 A Collection of Judgments (Ser. A) and A Collection of Advisory Opinions (Ser. B) 
were published separately by the Permanent Court of International Justice for the 
period 1922-1930; from 1931 to 1940 a combined collection entitled Judgments , 
Orders and Advisory Opinions (Ser. A/B) was published; all are conveniently available 
in Hudson, World Court Reports (4 vols., 1934-1943). 

7 ~ International Court of Justice, Reports of Judgments , Advisory Opinions and Orders , 

1 volume annually since 1947-1948. 

73 United Nations, Reports of International Arbitral Awards (7 vols. published, 1948- 
1956). 

74 Cf. Venezuelan Arbitration of 1903 , Ralston’s Report (1904); American and British Claims 
Arbitrations under the Special Agreement of August IS, 1910 , Report of Fred K. 
Nielsen (1926). 

75 Recueil des Decisions des Tribunaux Arbitraux Mixtes (10 vols., 1922-1930). 

70 International Military Tribunal, Nazi Conspiracy and Aggression—Opinion and Judg¬ 
ment (U.S. Govt. Printing Office, 1947); Trial of the Major War Criminals before the 
International Military Tribunal (Nuremberg, 42 vols., 1947-1949); Judgment of the 
International Military Tribunal for the Far East (2 vols., 1948); International Military 
Tribunal for the Far East, Dissenting Judgment of Radhabinod Pal (1953). 

77 Stuyt, Survey of International Arbitrations 1794-1938 (1939), is a chronological index 
with reference to the texts of awards and documentation relating to proceedings, but a 
consolidated subject-matter index is required. 

78 Ed. Lauterpacht and others (21 vols., 1919-1954). 
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progressively extended as decisions from a wider range of countries 
become available. 

Progress has also been made in the preparation of systematic 
collections of national legislative texts dealing with matters of inter¬ 
national concern and constituting evidence of the practice of States in 
the field of international law. Such collections of nationality laws, 79 
diplomatic and consular laws and regulations, 80 piracy laws 81 and 
neutrality laws, regulations and treaties, 82 and a more limited collection 
of selected extradition treaties and statutes, 83 were prepared in the 
nineteen-thirties under the auspices of the Harvard Research in 
International Law; the United Nations Legislative Series , inaugurated 
in 1951, included by 1958 collections on the regime of the high seas 84 
and the territorial sea, 843 laws and practices concerning the conclusion 
of treaties, 86 and laws concerning nationality, 86 the volumes concerning 
treaties and nationality covering upwards of eighty countries; further 
collections are in preparation, and legislation bearing on the implementa¬ 
tion of international conventions on a wide range of subjects is available 
in the 1LO Legislative Series 87 and similar publications. 88 It is reason¬ 
able to hope that in course of time the main fields of international 
law and conventional regulation can be covered in the same manner 

79 Flournoy and Hudson, A Collection of Nationality Laws of Various Countries as 
Contained in Constitutions , Statutes and Treaties (1929). 

80 Feller and Hudson, A Collection of the Diplomatic and Consular Laws and Regulations 
of Various Countries (2 vols., 1933). 

81 Morrison, A Collection of Piracy Laws of Various Countries , in 26 A.J.I.L. Supp. (1932) 
pp. 887-1013. 

82 Deak and Jessup, A Collection of the Neutrality Laws , Regulations and Treaties of 
Various Countries (2 vols., 1939). 

83 29 A.J.I.L. Supp. (1935) pp. 241-434. 

84 U.N. Legislative Series , Laws and Regulations on the Regime of the High Seas: Vol. 1, 
Continental Shelf Contiguous Zones , Supervision of Foreign Vessels on the High Seas 
(1951); Vol. 2, Laws relating to Jurisdiction over Crimes Committed Abroad or on the 
High Seas (1952). 

84a United Nations Legislative Series , Laws and Regulations on the Regime of the Territorial 
Sea (1957). 

8 6 Ibid ., La ws and Practices concerning the Conclusion of Treaties (1953). 

88 Ibid., Laws concerning Nationality (1954). 

87 The International Labour Office Legislative Series has been published without inter¬ 
ruption since 1920; The Bulletin of the International Labour Office , Basle (English ed.) 
covers in the same manner the period 1906-1919 ; the French edition also covers the 
period 1902-1906. 

88 Cf W.H.O., International Digest of Health Legislation (1948 to date); F.A.O., Food 
and Agriculture Legislation (1954 to date); International Bureau for the Protection of 
Industrial Property, Recueil general de la legislation et des trails concernant la 
propridte industrielle (new edition in preparation); League of Nations, Collection of 
International Tax Agreements and National League Provisions for the Prevention of 
Double Taxation and Fiscal Evasion (6 vols., 1928-1936). The following collections 
contain only treaties without the implementing legislation: International Bureau for 
the Protection of Literary and Artistic Works, Recueil des Conventions et Traites 
concernant la proprittd litteraire et artistique (new edition in preparation); United 
Nations, International Tax Agreements (6 vols., 1948-1956). 
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by comprehensive collections of national legislation and that appro¬ 
priate arrangements can be made to keep them currently up to date. 
The burden of intellectual drudgery involved in the preparation of such 
collections is so great, and the linguistic difficulties to be overcome so 
considerable, that these necessary tools can only be provided by 
collective effort liberally supported by public bodies or private 
endowments. 

The records of legal advice on questions of international law given 
to governments are in the nature of the case less readily available; 
McNair’s International Law Opinions* 9 supplemented by his earlier 
volume on the Law of Treaties 90 and in some respects by Smith’s 
Great Britain and the Law of Nations 91 has now made available a 
wealth of information concerning the legal advice on such questions 
given to successive British governments during a period of three or 
four centuries. A unique range of information for the United States, 
much of it in the form of despatches stating government views rather 
than in that of the legal advice on which such views were based, is 
available in Wharton’s, 92 Moore’s 93 and Hackworth’s 94 Digests of 
International Law. Comparable digests are understood to be in pre¬ 
paration for the United Kingdom 94a and Switzerland. For other 
countries the information available is much less satisfactory. Th c Forties 
Juris Gentium Digest of the Diplomatic Correspondence of the European 
States 95 covers only the period 1856-1871 and consists of extracts from 
correspondence the exact significance of which it is sometimes difficult 
to assess. In recent years, an increasing amount of information con¬ 
cerning the practice of various states has become available in national 
reviews of international law. 96 It is most desirable that such collections 
of national materials should be available on a much greater scale. 

89 (3 vols. 1956). 90 1938. 

91 (2 vols., 1932 and 1935). 

92 Wharton, A Digest of the International Law of the United States (3 vols., 1886). 

93 Moore, A Digest of International Law (8 vols., 1906). 

91 Hackworth, Digest of International Law (8 vols., 1940-1944). 

W4a Clive Parry, “ Towards a ‘ British Digest 6 International and Comparative Law 
Quarterly , 1957, pp. 657-669; sec also E. Lauterpacht, “ The Contemporary Practice 
of the United Kingdom in the Field of International Law—Survey and Comment,” 
5 International and Comparative Law Quarterly , Part 3, July, 1956, pp. 405-446, and 
subsequent issues. 

9b Fontes Juris Gentium , Ser. B, Sec. 1 (4 vols.), Digest of Diplomatic Correspondence of 
the European States , 1856-1871. 

96 Cf. Annuaire Francois de Droit International , American Journal of International Law, 
British Yearbook of International Law , Revista Argentina de Derecho International, 
Boletim da Sociedade Brasileira de Direito International , Revista de Derecho Inter¬ 
national , Revue tgyptienne de droit international , Revista espahola de derecho inter¬ 
national, Revue internationale francaise du droit des gens , Revue hellinique de droit 
international , Rivista di diritto internazionale , Indian Yearbook of World Affairs, Japanese 
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There is also a growing need for repertories of the practice of inter¬ 
national organisations and systematic codifications of branches of the 
law in which there are large numbers of treaties or other international 
instruments and a substantial body of practice relating to their applica¬ 
tion. There are encouraging signs that this need will be met. It was 
not until the League of Nations had existed for twenty years that a 
repertory of League practice bearing on questions of international law 
was published by private effort , 97 and this was little more than an index; 
the United Nations has published after ten years a Repertory of Practice 
of United Nations Organs in five volumes ,' 99 and this is supplemented 
by a separate repertory of Security Council practice." The International 
Court of Justice, on the other hand, is not yet as w'cll served as was 
the Permanent Court of International Justice . 1 In the systematic 
codification and annotation of international texts a lead has been 
given by the International Labour Office 2 and the Universal Postal 
Union.* Much more could and should be done along the same lines 
to make it possible to keep track of the grow-ing practice of 
international organisations. 

This brief outline of some of the main source materials of the law, 
in which no reference has been made to the innumerable general 
treatises, monographs, courses of lectures and articles in periodicals 
which attempt to discuss and interpret these materials, will suffice to 
make it clear that, under twentieth-century conditions, the competent 
craftsman in the field of international law must be prepared to add to 
the general intellectual equipment w'ith which he must approach his 
task, and to the linguistic qualifications which are required, a mastery 
of the technical materials of the law which calls for a lifetime of devoted 
study. There is much which can and must be done to ease the burden 
by further improving the available works of reference, but what can 
be done in this may well do little more than offset the continuous 


Journal of International Law and Diplomacy , Jewish Yearbook of International Law, 
Revue de droit international pour le Moyen-Qrient , Netherlands International Law 
Review, Nordisk Tidsskrift for International Ret and Acta Scatidinavica Juris Gentium, 
Re vista Peruana de Derecho Internat ional. 

97 Geneva Research Centre, Repertoire of Questions of International Law before the 
League of Nations , by Schiffer (1942). 

98 United Nations, Repertory of Practice of United Nations Organs (5 vols., 1955.) 

99 Idem , Repertoire of the Practice of the Security Council , 1946-1951 (1954), with 
Supplement 1952-1955 (1957). 

1 Stauffenberg, Statut et rtglement de la Cour permanente de Justice Internationale — 
Elements d'interpretation (Carl Heymanns Verlag, 1934). 

* The International Labour Code , 1951 (2 vols., 1952); Le Code International du Travail , 
1951 (2 vols., 1954); Codigo Internacional del Trabajo , 1955 (2 vols., 1957). 

3 Les Actes de P Union Postale Universelle revises a Bruxelles 1952 et Annotis par les 
Soins du Bureau International (3 vols., 1954). 
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growth in the amount of material which the competent international 
lawyer is now expected, and, if he is to discharge his responsibility, 
must be expected, to assimilate. The burden carries with it, however, 
an immense reward. We are at last beginning to have at our disposal 
the elements of a body of law sufficiently solidly grounded in precedent 
to be comparable to a developed municipal legal system . 33 International 
law has moved decisively from the plane of speculative writing based 
on first principles to that of a skilled craft, which consists of interpreting, 
applying and developing a complex and growing body of precedent 
and experience. 

Craftsmanship in Practice 

The Craft of Legal Adviser 

Once he is qualified by broad scholarship and equipped to handle the 
tools of his trade, the international lawyer must acquire by long experi¬ 
ence the practical skills of his craft. As opportunities of practising inter¬ 
national law before national courts or international tribunals or by 
advising private clients are distinctly limited, except in such fields as 
private international law and the application of foreign law, a high 
proportion of the opportunities available for acquiring these practical 
skills will occur in the legal services of foreign offices and international 
organisations and in special assignments entrusted by foreign offices 
and international organisations to practitioners and academic lawyers. 
In these circumstances the traditions, quality and status of the legal 
services of foreign offices and international organisations are a factor 
of primary importance in promoting and maintaining the standards 
of craftsmanship which are so vital in order that international law may 
play an effective and accepted part in the development of an integrated 
world community. 

The Legal Services of Foreign Offices 

The legal services of foreign offices are of comparatively recent 
growth. Although the European Great Powers have conducted their 
mutual relations on the basis of law for centuries and governments have 
taken the advice of their senior legal advisers when formulating their 
policies and determining their conduct , 3 4 the growth of legal services of 

3 a For illustrations, cf Lautcrpacht, The Development of International Law by the Inter¬ 
national Court , 1958; Schwarzcnbergcr, International Law, Vol. I, International Courts 
and Tribunals : 1, 3rd cd., 1957; Bin Cheng, General Principles of Law as Applied by 
International Courts and Tribunals , 1953. 

4 Cf. McNair, International Law Opinions (3 vols., 1956). 
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foreign offices with permanent staff specialising professionally in inter¬ 
national law dates back only to the second half of the nineteenth century, 
and these staffs have only acquired their present importance in the course 
of the last half-century, a comparatively brief period in the history of 
the law. In the United Kingdom a Legal Assistant Secretary was 
first appointed in 1876 in the person of Sir Julian Pauncefote, 8 but the 
contemporary influence and importance of the legal advisers to the 
Foreign Office 6 is generally regarded as dating back to the appoint¬ 
ment of Sir Cecil Hurst as Assistant Legal Adviser in 1902. In the 
United States, an Examiner of Claims in the State Department was 
appointed in 1870 and the office became that of Solicitor in 1887; it 
was held by a number of distinguished international lawyers, including 
Wharton, James Brown Scott, Lester H. Woolsey, Fred K. Nielsen 
and Charles Cheney Hyde, 7 but it was only in 1929 that the Solicitor 
became Legal Adviser of the Department of State with his present 
status. 8 It is of interest that in both the United Kingdom and the 
United States the Alabama Arbitration appears to have been followed 
by an immediate strengthening of the legal staffs of the Foreign Office 
and State Department respectively. The further development of 
such legal staffs in a wider range of countries appears to have been 
stimulated in its early stages by the First and Second Hague Peace 
Conferences and the resulting increase of interest in international 
arbitration, to have been fostered by the variety, complexity and 
urgency of the legal problems arising out of the First World War and 
its aftermath, and to have become a generally recognised necessity 
only in recent years as international relations and the law governing 
them have become still more complex. The growth of such services 
has already had a significant effect on the influence of international law 
in the relations of states. The contribution of a Louis Renault 9 or a 
Cecil Hurst 10 to the development of international law cannot be 
measured by even such outstanding achievements as Renault’s con¬ 
tribution to the Declaration of London or Hurst’s contribution to 
the drafting of the Covenant; it had a continuing impact on the 
foreign policy of major states for a generation and made an important 
contribution to their acceptance of the rule of law in international 

5 Tilley and Gasclee, The Foreign Office (1933) p. 115. 

8 Idem, 266-268 (J933); Strang, The Foreign Office (1955) pp. 158-159. 

7 John Bassett Moore served as Assistant Secretary but was never Solicitor. 

8 Graham Stuart, The Department of State (1949). 

9 Cf. Dc LaPradelle, Maitres et Doctrines du Droit des Gens (2nd ed., 1950) pp. 249-261. 
10 Cf. Beckett, “ Sir Cecil Hurst’s Services to International Law,” in 26 British Yearbook 

of International Law (1949) pp. 1-6. 
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affairs. With the decentralisation of power and influence in the 
international community over a much larger number of states which 
has been such a striking feature of political development during the 
last quarter-of-a-century, it has become important that similar tradi¬ 
tions should be developed in a wide range of newly created or newly 
influential foreign offices. If international law plays a smaller part 
in the deliberations of the United Nations than of the League of 
Nations 11 and if acceptance of the jurisdiction of the International 
Court and other international tribunals has made relatively little 
progress outside Europe, the United States and the Commonwealth, 12 
this is primarily a reflection of a stage of political and economic 
development in which the law is distrusted as a bulwark of the old 
order, but it is partly due to the fact that international law does not 
receive the weight in the counsels of the governments concerned which 
it receives in countries where a legal department of the foreign office 
staffed by men with a lifelong professional experience of international 
law is consulted, and often has a decisive voice, on all questions of 
policy involving matters of international law. The future influence 
of international law, and the opportunities open to good craftsman¬ 
ship, will be profoundly influenced by the extent to which, and rate at 
which, highly qualified professional advice on questions of international 
law is accorded by a wider range of states the weight which it receives 
in the states with the longest and most continuous experience of 
conducting a wide range of complex international relations on the 
basis of law. 

The Legal Services of International Organisations 

The legal staffs of international organisations have developed even 
more rapidly than the legal staffs of foreign offices. Prior to the 
Second World War the League of Nations had a small legal depart¬ 
ment and the International Labour Office a small legal service. With 
the rapid development of international organisations on both a world 
and a regional basis since the Second World War there has been a 
marked growth in the legal staffs of such organisations, though the 
strength and standing of these staffs still vary greatly from one organisa¬ 
tion to another, partly because differences among the organisations 
in functions and methods of work are reflected in differences in the 

11 Cf. Fitzmaurice, “ The United Nations and the Rule of Law,’* in 38 Grotius Society 
Transactions (1952) pp. 135-150. 

12 Cf. Jenks, “The Compulsory Jurisdiction of International Courts and Tribunals” in 
47 Annuaire de Droit international , 1957. 
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nature, frequency and relative importance of their needs for legal 
advice. A part of the work of these legal staffs, which should never 
be allowed to become an excessive proportion of the whole, necessarily 
relates to the housekeeping of international organisations and their 
commercial and other private law transactions and is, once a few 
major principles have been firmly established, of secondary or negligible 
importance for the development of international law and inter¬ 
national organisation; another part of their work may have a far- 
reaching influence, both internationally and in a wide range of 
countries, upon some branch of the law with which the organisation in 
question is particularly concerned, such as labour law, copyright or 
patent law, or aviation or maritime law, but has limited or no influence 
on other branches of the law; in other fields, notably the law of inter¬ 
national institutions and the drafting of law-making treaties, the legal 
staffs of international organisations have the opportunity, if they 
learn to combine vision and inventiveness with tact and judgment and 
acquire the practical wisdom which distinguishes instinctively between a 
time for boldness and a time for patience, to make a major contribu¬ 
tion to the constructive development of the law at vital points; to a 
lesser extent they have from time to time opportunities of influencing 
in the same manner the development of general rules of international 
law in respect of matters such as recognition, State succession, the 
responsibility of States, and the law of treaties. 13 

Law and Policy 

The legal staffs of foreign offices and international organisations 
alike are confronted with a perpetual dilemma. Their primary 
allegiance must be to the law; but the law is in a stage of development 
in which its relationships with policy are particularly close, and the 
direction in which the law itself should develop is largely a question of 
policy. The conception that the lawyer has no concern with policy 
and the conception that his function is to find a legal justification for 
policy are equally inconsistent with his essential responsibilities in 
such a situation. His role is both more subtle and more difficult than 
either of these conceptions recognises. While his primary allegiance 

l " Cf. Schachtcr, “ The Development of International Law through the Legal Opinions 
of the United Nations Secretariat,” in 25 British Yearbook of International Law (1948), 
pp. 91-132. Concerning some of the analogous problems which confront the eco¬ 
nomic adviser, see Johr and Singer, The Role of the Economist as Official Adviser 
(1955), and Kindlcberger, “ Economists in International Organisations,” in 9 Inter¬ 
national Organisation (1955), pp. 338-352. 



Craftsmanship in Practice 


429 


is to the law, he owes this allegiance to an evolving legal system and 
not to the law petrified at a particular stage of development. His 
concern with policy is primarily a concern with the policy of the law 
and with considerations of policy recognised as valid by the law. The 
problem is that of reconciling “ the conflicting claims of stability and 
progress.” 14 The essence of the difficulty is that “ law must be stable 
and yet it cannot stand still.” 16 As Cardozo has so happily expressed 
it, “ rest and motion unrelieved and unchecked, are equally des¬ 
tructive.” 16 The problem becomes acute whenever a legal system 
is confronted with rapid economic and social change. It is particu¬ 
larly acute in the present stage of development of international law. 
But while the problem may be acute, it is as old as the law itself. The 
basic principles involved are simple. First, the authority of well- 
established law should not be impaired for partisan or transitory 
reasons. A high standard of respect for the existing law is an im¬ 
portant element in enhancing the future authority of a more developed 
body of law. The destruction of what exists before it can be effectively 
replaced is a regressive and not a progressive step. Anarchy is not a 
satisfactory method of legal evolution. Secondly, while the law is 
evolving, it is evolving in an ascertainable direction, and new questions 
as they arise can be tested by the consistency of the alternative 
solutions offered for them with the general trend of development of 
the law. While there are important respects in which the law becomes 
more flexible as it develops, the general trend is towards a wider 
recognition of the comprehensive character of the rule of law, the 
rejection of reason of State and of the right of unqualified sovereignty 
to determine unilaterally the limits of legal obligation, a fuller 
acceptance of the essential similarity in many respects of international 
and municipal law', the recognition that, while States may be the 
immediate members of the international community, men are its 
ultimate members, and the replacement of the conception of inter¬ 
national law as a law demarcating the jurisdiction of States by the 
conception of an incipient common law of mankind of which the law 
governing the relations between States is one, but only one, of the 
main divisions. Thirdly, wdiile the law is in process of rapid evolution, 
it evolves, like every legal system, in accordance with its own laws of 
growth by the accumulation of precedent and processes of legal 

11 Benjamin Cardozo, 7'he Growth of the Law (1924), p. 1. 

15 Roscoe Pound, Interpretations of Legal History (1923), p. 1. 

10 Cardozo, op. cit. % p. 1. 
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reasoning; the process of development is governed by legal tradition 
and presupposes a measure of assent at each successive stage which 
affords a safeguard against the danger of arbitrary or eccentric 
influences deforming the law. 


Craftsmanship and the Growth of Constitutional Practice 

The interrelation of law and policy are particularly close in the 
development of the constitutional practice of international organisa¬ 
tions. In international organisations, as in national constitutional 
systems, the question whether a strict or a broad construction should 
be placed on the constitution of the organisation is apt to arise at a 
relatively early stage of development. In the United Nations the 
matter has been clearly settled in favour of a liberal construction 17 
and, while this involves obvious disadvantages and even dangers in a 
period of far-reaching political change and instability, when the 
process of majority decision in international organisations is relatively 
new, standards of responsibility are varied and conceptions of the 
proper limits of international action and domestic jurisdiction are 
fluid and by no means generally accepted, there can, in the light of 
previous experience, be little doubt that this represents the right 
approach to the problem from the standpoint of the development of 
effective international organisation and is on balance preferable to a 
more cautious view. During the most critical years of the League of 
Nations the Covenant was conservatively interpreted on strict con¬ 
structionist lines with disastrous consequences. 18 In the International 
Labour Organisation a different constitutional tradition prevailed 
and the concept of the constitution as a living growth was fully 
accepted 19 and became the basis of the acceptance of membership in 

17 Cf Feller, United Nations and World Community (1952), Chap. 3, “The Living 
Charter,” pp. 31-46. 

18 Cf. Brierly, The Covenant and the Charter (1947) p. 15; Lauterpacht, “Japan and 
the Covenant” in Political Quarterly , 1932; ibid “‘Resort to War’ and the Inter¬ 
pretation of the Covenant in the Course of the Manchuria Dispute,” in 28 A.JJ.L. 
(1934) pp. 43-60; Giraud, La Nullite de la Politique Internationale des Grandes Demo¬ 
cracies 1919-1939(1946). 

19 Cf. International Labour Office, 27 Official Bulletin (1945), pp. 114-146, “The Future 
Development of the Constitution and Constitutional Practice of the International 
Labour Organisation—Memorandum by the Legal Adviser of the International 
Labour Office.” Cf also Jenks: “The Significance for International Law of the 
Tripartite Character of the International Labour Organisation,” in 23 Grotius Society 
Transactions (1936) pp. 45 -81; “ La competence de I’Organisation internationale du 
travail,” in Revue de droit internationale et de legislation comparee , 1937, pp. 153-183 
and 586-623; “The International Labour Organisation as a Subject of Study for 
International Lawyers,” in 22 Journal of Comparative Legislation and International 
Law (3rd Ser., Pt. I, 1940), pp. 36-56. 
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the ILO by the United States. 80 The reasons for the failure of the 
League and the survival of the International Labour Organisation 
were of course more complex, and these differences of constitutional 
tradition were in part a reflection of, rather than a major contributory 
element in, differences of policies. The contrast was none the less a 
striking one, and in the circumstances it was as natural as it was 
fortunate that in the United Nations the ILO rather than the League 
approach was adopted from the outset. The adoption of such an 
approach defines the climate in which particular problems will be 
examined; it does not in itself resolve such problems, each of which 
has to be examined on its merits as it arises. This is a difficult task 
which cannot be discharged by the application of any formula or 
doctrine. As in all cases in which law and policy interact closely upon 
each other, the essence of the matter is the need to combine good legal 
judgment with good political judgment. Neither a legalistic nor a 
purely political approach will furnish the elements of a sound body of 
constitutional practice which will enable international organisations 
to discharge their responsibilities elfectively, with proper respect for 
the rights of their members and proper regard for the claims of their 
own evolution. The growth of the law by means of the judicial 
process in times of far-reaching economic and social change has 
attracted considerable attention in modern jurisprudence. 21 The 
growth of constitutional practice is so much less palpable than the 
course of judicial decision and, in the case of the constitutional practice 
of international organisations, is so recent a development, that it is not 
surprising that no comparable analysis of the problems involved has 
yet found its way into the study of jurisprudence. The problems 
involved arc, however, similar in character. 

One of the crucial tests of the wisdom of an international con¬ 
stitutional practice is whether it is calculated to promote and facilitate 
agreement or to provoke or provide occasions for unnecessary dis¬ 
agreements; the point is of special importance at a time when the 
practice of majority decision is as yet relatively new and the limits of 
majority action far from fully understood. The constitutional 
practice of an international organisation represents the rules of the 

20 Cf. Jcnks, “ The Relation between Membership of the League of Nations and Member¬ 
ship of the International Labour Organisation/’ in 16 British Yearbook of Interna¬ 
tional Law (1935), pp. 79-83. 

21 Cardozo, The Nature of the Judicial Process (1921), The Growth of the Law (1924); 
Denning, The Changing Law (1953), The Road to Justice (1955), pp. 10-32, “ The 
Just Judge/* 
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game; it is important that these rules should be fully accepted and 
fully understood by all the players, that they should be of such a 
character as to encourage a clean game at the height of the contest, 
and that they should be calculated to promote a maximum of negotia¬ 
tion and agreement in international discussions as contrasted with a 
sterile majority vote achieved by parliamentary manoeuvre but in¬ 
effective in practice, except as an element of a long-term and uncertain 
process of moral suasion, if the matter at issue is not within the 
executive authority of the international organisation or the members 
concurring in the majority decision. Adequate guarantees to ensure 
that matters calling for objective determination are considered on the 
basis of impartially ascertained facts by a procedure which affords a 
minimum of opportunity for the exercise of purely political influences 
can make an important contribution to securing this result. Another 
crucial test of the wisdom of an international constitutional practice 
is the extent to which it is consistent with the varied national practices 
which constitute the setting within which it must operate. Mr. Justice 
Holmes’ observation that “ a constitution is not intended to embody 
a particular economic theory ” but “ is made for people of fundament¬ 
ally differing views” 21a applies with special force to the constitution 
of an international organisation. In applying such general principles 
to the varied circumstances of particular cases the trained craftsman 
can play an important part. 

While there is considerable scope for the fertile and ingenious mind 
in the development of the constitutional practice of international 
organisations, a fundamental simplicity is an inestimable element of 
strength which should never be despised. This is particularly so in 
regard to questions of procedure. The prospects of widespread 
agreement upon, and effective national implementation of, inter¬ 
national decisions may be greatly improved by regular and deliberate 
procedure. Questions of procedure accordingly form an important 
part of the constitutional practice of international organisations. But 
procedure, even more patently than substantive law, is a means to an 
end, and should always be as simple and expeditious as is compatible 
with achieving fully the end in view. The good craftsman can make a 
notable contribution to the development of rational and intelligible 
procedures, in which each successive stage corresponds to a real 
functional need, but which are none the less sufficiently regular and 


“a Lochner v. New York , 198 U.S. 45, 75-76 (1905). 
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deliberate to promote a wide measure of agreement and improve the 
prospects of effective national implementation of international action. 

Legislative Craftsmanship 

There is perhaps no field in which good craftsmanship can make a 
more valuable contribution to the growth of international law at the 
present time than that of legislative drafting. The law-making treaty 
has profoundly transformed the substantive content of international 
law during the last half-century, and there is every indication that this 
process is still in its early stages. The quality of the craftsmanship 
displayed in the drafting of such treaties will therefore be a major 
factor in determining the quality of the contribution which they 
represent to the development of the law. What are the principal calls 
upon his skill which the good craftsman must be prepared to meet in 
order to discharge his responsibility in the matter? The task of the 
international legislative draftsman 82 is to do everything within the power 
of technical skill to ensure that law-making treaties are clearly and 
simply drafted in a manner which expresses fully and unequivocally 
the intentions of their authors, that authoritative versions in different 
languages are concordant with each other, that the greatest possible 
degree of uniformity of terminology between instruments dealing with 
kindred subjects is maintained, that the possibilities of an improved 
international legislative technique are exploited to the full to make 
law-making treaties effective instruments,* 8 and that inconsistencies 
and conflicts between law-making treaties are avoided and successive 
law-making treaties represent contributions towards a coherent 
international Statute-book.* 4 

Legislative drafting is a specialised craft, in which great progress 
has been made in certain countries; it is important that the fullest 
advantage should be taken of this progress in international legislative 
drafting and that the amateurishness which remained typical of a high 
proportion of international drafting throughout the inter-war years, 
and which is not yet wholly eliminated, should give place to established 
professional standards. The good craftsman will therefore familiarise 

** Cf. Jenks, “ The Need for an International Legislative Drafting Bureau,” in 39 
A.JJ.L. (1945) pp. 163-179. 

23 Cf. Jenks, ” Les instruments internationaux k caract&rc collectif,” in 69 Hague 
Recueil (1939, III) pp. 447-552; ” The Need for an International Legislative Drafting 
Bureau ” in 39 A.JJ.L. (1945) at pp. 166-171. 

24 Cf. Jenks, ” The Conflict of Law-Making Treaties,” in 30 British Yearbook of Inter¬ 
national Law (1953) pp. 401-453, 

J. 28 
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himself with the standard literature on the subject 25 and with the 
practice developed by the leading parliamentary counsel’s offices and 
legislative drafting bureaux. He will also play his part in promoting 
arrangements to ensure that high standards of professional skill are 
available for the drafting of all law-making treaties and that the 
elaborate works of reference necessary for any serious attempt to 
secure an all-round improvement in the drafting of law-making 
treaties, 26 including a manual of rules of style, a manual of common 
forms for standard articles, a subject index of the content of law¬ 
making treaties, an index of terms defined in law-making treaties, a 
multilingual glossary of translations used in law-making treaties, and 
a recognised list of short titles, are prepared and kept up to date and 
used with scrupulous care in his daily work. 

If legislative drafting is a specialised craft, multilingual legislative 
drafting is one of the most highly specialised and difficult branches of 
that craft. Its basic principle is—or was—that a multilingual text should 
be constructed simultaneously in all of the languages in which there are 
to be authoritative versions of the text with due regard to the genius and 
eccentricities of each of them and should not be constructed in one 
language in the style appropriate to that language (or some variant 
thereof) and subsequently translated, as literally as possible, into the 
other languages. As the number of languages in which there are 
authoritative versions of multilingual texts grows it becomes increas¬ 
ingly difficult to apply the principle fully. Three languages probably 
represent the largest number which a legislative draftsman can reason¬ 
ably be asked to handle simultaneously. The difficulty can be met 
in part by ensuring that the composition of drafting committees includes 
persons each of whom makes a contribution to the multilingual task 
of the committee and who can handle collectively all of the languages 
in which there are to be authoritative versions; but the difficulties 
of multilingual drafting and probability of discrepancies between 
equally authoritative versions of the text in different languages inevitably 
grow with every addition to the number of authoritative versions. 

These essentially technical responsibilities by no means exhaust the 
responsibility of the craftsman as draftsman. In the present stage of 
development of international legislative technique he can play a 

26 Cited fully in Jenks, “ The Need for an International Legislative Drafting Bureau ’* 
in 39 A.J.LL. (1945) pp. 174-175; see particularly Th ring. Practical Legislation (2nd ed., 
1902); Ubert, Legislative Methods and Forms (1901); Bryce, “ The Art of Legislation,** 
195 Quarterly Review (1902) pp. 466-485, Freund, Legislative Regulation (1932). 
26 Cf. Jenks, he. cit. supra , note 25. 
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significant role in ensuring that the creative possibilities of the law¬ 
making treaty are imaginatively developed. The miscalled formal 
articles relating to such matters as entry into force, reservations, effect 
on third parties, procedure for interpretation, arrangements for the 
supervision of application, duration, denunciation, “ tacit reconduc¬ 
tion,” amendment, revision and termination frequently have an import¬ 
ant bearing on the effectiveness of law-making treaties. 27 These matters 
often involve substantial questions of policy, but the international 
lawyer, in his capacity as legislative draftsman, has both the opportunity 
and the duty so to raise and focus these questions of policy that they 
are resolved constructively rather than allowed to pass by default, 
and his advice concerning the most appropriate course to follow in a 
particular case will frequently be both sought and accepted. 

The effectiveness of international legislative effort will be determined 
in substantial measure by the extent to which different law-making 
treaties reinforce each other so as to constitute a coherent international 
Statute-book. The good craftsman has a special responsibility to contri¬ 
bute to securing this result. It is an essential part of his duty to have a 
sufficient knowledge of the whole corpus of law-making treaties to 
appreciate the effect on the international Statute-book as a whole of 
the particular instrument which he is called upon to draft, to take every 
possible precaution to avoid or minimise conflicts of law-making 
treaties, and to devote the most meticulous care to provisions which 
may have a bearing on the operation of other treaties or of the general 
law. By accepting this duty and discharging it to the full he can exercise 
an influence which is not limited to the terms of particular instruments 
but leaves an important impress on the law as a whole. 

The Craft of Advocacy 

As international arbitration and adjudication develop, and despite an 
apparent setback in recent years it must be assumed that the long-term 
trend is still to assign them a larger role than in the past, advocacy 
becomes an increasingly important element in the craftsmanship of 
international lawyers. The canons of good advocacy in international 
proceedings are much the same as those applicable to the proceedings 
of higher appellate tribunals. 28 The emotional appeal which may be 

87 Cf. Jenks, “ Les instruments internationaux a caractere collectif,” loc. cit . 

28 Cf. John W. Davis, ” The Argument of an Appeal,” 26 American Bar Association 
Journal 895 et scq. (1940); Robert H. Jackson, “ Advocacy before the Supreme 
Court,” 37 ibid. 801 et seq. (1951); Lloyd Paul Stryker, The Art of Advocacy (1954), 
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appropriate to a jury trial, the over-subtle elaboration of points of 
doctrine, virtuosity designed to impress rather than to assist the court 
by displaying the powers of counsel, all these are equally unhelpful 
and equally unlikely to be eff ective. A solid presentation of the relevant 
authorities, a frank recognition of the weaknesses as well as the strength 
of a case, respect for the preoccupations of judges who can never 
forget the responsibilities involved in setting a course for the future 
development of international law; these are the qualities which 
commend themselves to international courts and tribunals. In pleading 
before such courts and tribunals the advocate must at all times remember 
that the intellectual formation of the majority of the judges before 
whom he is appearing differs from his own. However experienced 
they may be (and in the case of the International Court of Justice 
some of them will have had long experience) in hearing arguments from 
counsel of training and schools of thought widely different from their 
own, an argument which bears too exclusively the stamp of a particular 
intellectual approach will carry conviction less readily than an argument 
based on broader intellectual foundations. It is perhaps partly for this 
reason that some of the smaller States have so often adopted the 
practice of including among their counsel before the International 
Court of Justice international lawyers of varied nationality and 
training. The larger States have been more self-sufficient and have 
normally been represented by agents and counsel exclusively of their 
own nationality. As a means of securing the most convincing presenta¬ 
tion to an international bench of the merits of a case, the practice 
adopted by some of the smaller States may have much to commend it. 
Whatever be the method adopted for the purpose, the essential point 
is that international advocacy must be sufficiently broad in its appeal 
to commend the assent of judges trained in widely varying legal systems 
and to be accepted by them as relevant to issues which fail to be 
determined by a law which, in Lord Stowelfs ever memorable words, 

“ has no locality.” 29 Adequate experience in handling the range 
of authority and precedent made available by the tools now available 
to the good craftsman, and particularly the unprecedented range of 
judicial and arbitral precedent made available by the Annual Digest 
and Reports of Public International Law Cases and the International 

especially pp. 220-250, “ Advocacy in the Appellate Courts ” and “ Appellate Ad¬ 
vocacy—The Precepts of a Master Craftsman Macmillan, Law and Other Things 
(1938), pp. 171-213, “The Ethics of Advocacy” and “ Some Observations on the 
Art of Advocacy”; Hilbery, Duty and Art in Advocacy (1946); Birkett, Advocacy 
(1954); Denning, The Road to Justice (1955), pp. 33-63, “ The Honest Lawyer.” 

29 The Maria , 1799, 1 C.Rob. 340, at 350. 
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Law Reports , will make possible a characteristically international 
advocacy corresponding to the needs of international legal proceedings. 

Judicial Craftsmanship 

It may appear presumptuous for anyone who has not held high 
judicial office to comment on international judicial craftsmanship, but 
there are certain tentative observations on the subject which even one 
with no such qualification may fittingly offer with due humility as a 
part of a general discussion of the problem of craftsmanship in inter¬ 
national law. The judicial craftsmanship of international tribunals 
suffers from being a collective art. The memorable phrase is almost 
completely absent from the judgments of the International Court. 
International adjudication is not, of course, an exercise in literary 
composition, but one has only to compare the individual opinions of 
an Anzilotti with the judgments and opinions of the Permanent Court 
of International Justice, or those of a McNair with the judgments and 
opinions of the International Court of Justice, to appreciate what is 
lost in vigour and lucidity of argument by substituting the compromises 
of a collective judgment for judgments with a more individual stamp. 
And yet it is not merely wise but essential that international tribunals 
should express their judgments collectively in the form of an average 
view designed to secure wide international approval and support. The 
difficulty is accentuated by the fact that the expository style of judgment 
customary in the common law countries, which common lawyers are 
apt to regard as particularly appropriate for the judicial evaluation of 
the problems of a developing legal system, and which certainly lends 
itself more readily than any other style of judgment to a careful appraisal 
of precedent and analysis of principle, is much less generally accepted 
elsewhere. The succinct form of judgment common in the French 
courts, in which the reasons for the judgment are normally expressed 
in a series of subordinate clauses, each of which deals with one of the 
points at issue, affords an admirable exercise in brevity and accuracy 
of statement but does not lend itself in the same manner to the weighing 
of precedent and principle which the common lawyer regards as so 
important in the judicial exposition of the law. The early awards of 
Permanent Court of Arbitration tribunals were virtually all in the French 
form, but the International Court, partly perhaps as the result of habits 
acquired in the exercise of its advisory jurisdiction, now appears to have 
evolved a compromise form which, while retaining certain traces 
of the formalism of the French style, has been substantially influenced 
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by the expository style of the common law tradition. In this respect 
the early common law judges of the Court, and notably Lord Finlay, 
John Bassett Moore and Charles Evans Hughes, have left a lasting 
mark on international judicial craftsmanship. 

There is, however, one important respect in which the judgments and 
opinions of the International Court continue to be somewhat dis¬ 
appointing to the common lawyer. In its judgments and opinions the 
Court shows great restraint in citing and distinguishing earlier cases.' 2 * 11 
It is understandable that the Court, conscious of its position as the 
highest of all judicial tribunals with the final responsibility for the 
judicial exposition and development of international law, should 
avoid anything which might convey the impression that it will follow 
almost as a matter of course awards of arbitral tribunals or decisions 
of national supreme courts, however consistent these may be with each 
other. It is equally understandable that the Court, considering that in 
normal circumstances it has no appellate jurisdiction in respect of 
either arbitral tribunals or national courts, should hesitate to comment 
upon their decisions in a manner which might appear to question or 
prejudice their authority. A fuller discussion of arbitral and judicial 
precedent than is general in the practice of the Court could, however, 
it is suggested, be expressed in a form which would tend to reinforce 
the influence of the Court upon the decisions of other tribunals without 
being a source of unreasonable embarrassment to them or the parties 
to proceedings before them and without in any way qualifying the 
authority of the Court to consider on its merits any question which, 
though covered by an abundance of existing precedent, represents a 
new question for the highest international judicial authority. 

The case for a fuller citation of existing precedent in the decisions of 
other international tribunals which do not share the responsibilities 
of the Court as the final international judicial authority is even stronger, 
but it is both natural and healthy that such tribunals should tend to be 
guided by the practice of the International Court and not unnatural, 
though distinctly less healthy, that they should sometimes be reluctant 
to encourage any reliance on external precedent which would tend to 
circumscribe their own authority. 

Similar considerations apply to the quasi-judicial bodies which are 
playing an increasingly important part in international life. The 
authority of such bodies depends entirely on the confidence inspired 

2#a Cf. Lauterpacht, The Development of International Law by the International Courts 
1958, pp. 9-20. 
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by the coherence and consistency of their decisions, and a fuller citation 
of precedent in their decisions can contribute substantially to creating 
such confidence. 80 

It is sometimes suggested that many international judgments are 
over-laboured and deal too meticulously with secondary as well as 
important points. Such a criticism underrates, it is believed, psycho¬ 
logical factors which are of primary importance in international 
relations. If international judgments are to command general confidence 
they must deal satisfactorily with each of the points which any party 
regards as material to its case, and anything which is lost in simplicity 
of treatment or concentration on essentials in order to deal fully with 
every such point is part of the price that must be paid to create general 
confidence in the objectivity of the international judicial process. 31 
A distinction must, however, be drawn between dealing fully with all 
material points and dealing in an encyclopaedic manner with every 
argument which can be adduced for or against every such point. 
Important and unimportant points should receive degrees of emphasis 
proportionate to their importance and it may sometimes be charitable 
to pass over an untenable contention lightly if it is clear from the 
judgment as a whole that the contention is untenable. The question 
resolves itself essentially into one of judgment and balance. 

It is widely argued, particularly in countries where dissenting 
judgments are not the practice in the national courts, 32 that Article 57 
of the Statute of the International Court of Justice, which permits 
separate opinions by individual judges, cannot be reconciled with the 
importance of these considerations. The subject has been debated 
over many years, notably at the Second Hague Peace Conference 
which omitted from the 1907 Convention on the Pacific Settlement of 
International Disputes the provision for dissenting opinions contained 
in the 1899 Convention, 33 at the League of Nations in 1920 when the 
Council and Assembly restored a provision for dissenting opinions 
which the Committee of Jurists had omitted from the proposed Statute 
of the Permanent Court of International Justice, 34 and in recent 
years by the International Law Commission of the United Nations 

30 Cf. Jenks, The International Protection of Trade Union Freedom (1957) p. 561. 

81 Cf. Lauterpacht, op. tit., pp. 37-47. 

32 Cf. Manley O. Hudson, International Tribunals Past and Future, 1944, p. 116: “ Perhaps 
these are questions on which the views of any person arc likely to be influenced by the 
practice of the national courts with which he is most familiar.'* 

88 A. Pearce Higgins, The Hague Peace Conferences, 1909, pp. 176-177. 

84 Manley O. Hudson, The Permanent Court of International Justice, 1934, pp. 175-176; 
see also pp. 515-517. 
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which has retained provision for dissenting opinions in its Draft 
Convention on Arbitral Procedure. 36 Dissenting opinions have been 
not uncommon even in cases in which no specific provision was made 
for them; among illustrations of historical importance we may mention 
the Alabama Arbitration 36 and the proceedings of the International 
Military Tribunal at Nuremberg 37 and the International Military 
Tribunal for the Far East at Tokyo. 38 There is no provision for 
dissenting opinions in the Court of Justice of the European 
Communities; there is such provision in the case of the European 
Court of Human Rights. 39 While opinions on the subject will continue 
to vary, there is great force in the view expressed, with reference to 
the Supreme Court of the United States, by Chief Justice Hughes: 

“ There arc some who think it desirable that dissents should not 
be disclosed as they detract from the force of the judgment. Un¬ 
doubtedly, they do. When unanimity can be obtained without 
sacrifice of conviction, it strongly commends the decision to public 
confidence. But unanimity which is merely formal, which is recorded 
at the expense of strong, conflicting views, is not desirable in a 
court of last resort, whatever may be the effect upon public opinion 
at the time. This is so because what must ultimately sustain the 
court in public confidence is the character and independence of 
the judges. They are not there simply to decide cases, but to 
decide them as they think they should be decided, and while it 
may be regrettable that they cannot always agree, it is better that 
their independence should be maintained and recognized than that 
unanimity should be secured through its sacrifice. This does not 
mean that a judge should be swift to dissent, or that he should 
dissent for the sake of self-exploitation or because of a lack of that 
capacity for co-operation which is of the essence of any group 
action, whether judicial or otherwise. Independence does not mean 
cantankerousness and a judge may be a strong judge without 
being an impossible person. Nothing is more distressing on any 
bench than the exhibition of a captious, impatient, querulous 

3r * United Nations, Commentary on the Draft Convention on Arbitral Procedure , 1955, 
pp. 90-91. 

36 1 Moore, International Arbitrations , 1898, pp. 659-661. 

37 Re Goering and Others , 1946 Annual Digest and Reports of Public International Law 
Cases , Case No. 92. 

88 Re Hirota and Others , 1948 Annual Digest and Reports of Public International Law 
Cases , Case No. 118. 

39 European Convention for the Protection of Human Rights and Fundamental Freedoms, 
Article 5 (2). 
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spirit. We are fortunately free from this in our highest courts in 
Nation and State, much freer than in some of the days gone by. 
Dissenting opinions enable a judge to express his individuality. 
He is not under the compulsion of speaking for the court and 
thus of securing the concurrence of a majority. In dissenting, he is 
a free lance. A dissent in a court of last resort is an appeal to the 
brooding spirit of the law, to the intelligence of a future day, when 
a later decision may possibly correct the error into which the 
dissenting judge believes the court to have been betrayed. 

Nor is this appeal always in vain. In a number of cases dissenting 
opinions have in time become the law.” 40 

In expressing in these terms the ethics of dissent Hughes makes full 
allowance for the respect which is due to a decision of the Court as 
such. In a similar spirit, Anzilotti, whose record in the Permanent 
Court of International Justice as the great dissenter was comparable 
to that of Holmes or Brandeis in the Supreme Court of the United 
States, expressed the view that “ a dissenting opinion should not be a 
criticism of what the Court has seen fit to say, but rather an exposition 
of the views of the writer.” 41 While the line may sometimes be difficult 
to draw in practice, in principle Anzilotti’s view of the function and 
proper limits of dissent, would appear to be correct; the right and 
duty to dissent is limited by the obligation of the dissenting judge to 
be the first to respect the decision of the Court on which he serves. 

The most delicate of the problems of judicial craftsmanship is no 
doubt that of determining when it is wise to decide a matter on the 
narrowest possible basis and when it is both legitimate and salutary 
to grasp the opportunity to formulate general principles in the hope 
that they may have an influence extending far beyond the immediate 
case. Every great judge from Coke and Marshall to our own day has 
been confronted with the dilemma and dilemma it will necessarily 
remain in every successive case in which the problem arises. The skill 
with which the dilemma is resolved is perhaps the ultimate test of both 
judicial craftsmanship and judicial statesmanship. 

The Good Craftsman 

We are left with a picture of the good craftsman which embodies the 
highest traditions of the legal profession and should be a spur to the 

40 Charles Evans Hughes, The Supreme Court of the United States , 1936 ed., pp. 67-68; 
if. Lauterpacht, op. cit pp. 66-70. 

41 Free City of Danzig and International Labour Organisation Case y P.C.l.J. Series B, 
No. 18, p. i8. 



442 


Craftsmanship in International Law 


noblest professional ambition. Good craftsmanship presupposes sound 
scholarship, and a scholarship of a range and grasp commensurate with 
the order of magnitude and urgency of the problems involved in the 
creation of an effectively organised world community. A truly universal 
outlook, an acute sense of the interdependence of different branches of 
thought, and a profound intellectual humility, are essential elements in 
such scholarship. To this foundation of sound scholarship the good 
craftsman must add a reasonable proficiency in handling the tools of his 
craft. As international law has now developed, this implies that he must 
have acquired by necessarily long experience practical skill in interpret¬ 
ing, applying and developing a complex and growing body of precedent 
and experience. In so doing the good craftsman, whether he be serving 
as legal adviser, advocate or judge, will be confronted in an acute form 
with the problem of the relationship of law and policy at a time when 
the law is passing through a decisive phase of evolution. He will be 
able to resolve the problem as it affects him only by owning an un¬ 
swerving allegiance to the law, but to the law in process of development 
rather than to the law in a particular stage of development. Jn whatever 
capacity he may serve, the good craftsman will be guided by the principle 
that his part is not to “ deliver occasional and shifting opinions to 
serve present purposes of particular national interest,” 42 but to build 
a solid foundation for “ the universal law upon the question.” 43 As 
legal adviser he has an important contribution to make towards 
developing the constitutional practice of international organisations 
on lines which will enable them to discharge growing responsibilities 
in a manner which will promote the widest possible measure of agree¬ 
ment among their members. As legislative draftsman he has a major 
responsibility for the improvement of international legislative technique 
and the coherence of the international Statute-book. As advocate he 
has a special responsibility for synthesising different legal traditions 
for the guidance of courts and tribunals which administer a law which 
" has no locality.” As judge he can make what may well be a decisive 
contribution to the authoritative formulation of the common law of 
mankind. Opportunities so far-reaching imply a responsibility of 
the first order to develop a craftsmanship which can grasp such 
opportunities fully. The responsibility is one which only “ the tranquil 
and steady dedication of a lifetime ” can fulfil. To that responsibility 
the international lawyers of the twentieth century must be collectively 
and individually dedicated. 

41 The Maria , 1799, 1 C.Rob. 349 (a). « Ibid. 350. 
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